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“RUGGED VAGINAS” AND “VULNERABLE RECTUMS”: 
THE SEXUAL IDENTITY, EPIDEMIOLOGY, AND LAW OF 
THE GLOBAL HIV EPIDEMIC

AZIZA AHMED*

Abstract

AIDS remains amongst the leading causes of death globally. Identity is the primary 

mode of understanding HIV and organizing in response to the HIV epidemic. In this Article, I 

examine how epidemiology and human rights activism co-produce ideas of identity and risk. 

I call this the “identity/risk narrative”: the commonsense understanding about an identity 

group’s HIV risk. For example, epidemiology offers the biological narrative of risk: anal 

sex and the weak rectal lining make men who have sex with men more vulnerable to HIV; 
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while the fragility of a woman’s vaginal wall provides a biological foundation for women’s 

vulnerability. These biological narratives underpin rights-claiming in international human 

rights institutions: many women’s rights activists and gay rights activists rely on these 

biological ideas of risk to deine their groups and demand legal and policy change. The 
corresponding legal projects emanate from identity driven projects.

While acknowledging identity’s potential as an organizational force, this Article argues 

that we must critically interrogate our reliance on identity politics in building movements 

to respond to the HIV epidemic. Through telling the history of gender organizing in the 

context of the international HIV epidemic and international human rights law, this Article 

encourages HIV-movement lawyers and activists to remain vigilant about the downsides of 

identity politics so that we can remain responsive to the most marginalized communities. 

In other words, we must be attuned to the downsides of identity politics, even as it may feel 

like a necessary mode of activist engagement, in order to protect people and issues that are 

left out of identity-based movements and strengthen the response to HIV and AIDS.

I conclude this Article by offering strategies to minimize the downsides of identity-based 

legal advocacy through shifting the mode of legal advocacy around HIV. By remaining 

vigilant about destabilizing identity, taking a consequentialist approach, and remaining 

focused on the background rules, advocacy can remain agile and responsive to the impact 

of HIV.
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“According to the latest (2008) WHO and UNAIDS global estimates, women comprise 50% 

of people living with HIV. In sub­Saharan Africa, women constitute 60% of people living 

with HIV. In other regions, men having sex with men (MSM), injecting drug users (IDU), 

sex workers and their clients are among those most­at­risk for HIV, but the proportion of 

women living with HIV has been increasing in the last 10 years.”1

Ï"Yqtnf"Jgcnvj"Qticpk¦cvkqp."4234

INTRODUCTION 

CKFU" tgockpu"coqpiuv" vjg" ngcfkpi"ecwugu"qh"fgcvj"inqdcnn{02"Vjg"swqvcvkqp"cdqxg."
ugv" kpvq" ektewncvkqp" d{" vjg"Yqtnf" Jgcnvj" Qticpk¦cvkqp." tgrtqfwegu" vjg" itcooct" qh" vjg"
JKX"grkfgoke<" tkum." xwnpgtcdknkv{." cpf"rqrwncvkqp0"Swqvcvkqpu" nkmg" vjku"qpg"ocpcig"qwt"
wpfgtuvcpfkpi"qh"JKX."fguetkdkpi"yjq"yknn"eqpvtcev"JKX"cpf"yjq"ku"oquv"fgugtxkpi"qh"qwt"
cvvgpvkqp0"Eqpugswgpegu"hqnnqy<"hwpfkpi"ku"cnnqecvgf"cpf"tguqwtegu"ctg"fkxxkgf0"Kp"c"yqtnf"
ykvj"rwtrqtvgfn{"Ýpkvg"tguqwtegu"hqt"jwocp"uwtxkxcn."yg"tguqtv"vq"equv/dgpgÝv"cpcn{uku— 
uqog"rgqrng"jcxg"vq"fkg"hqt"qvjgtu"vq"uwtxkxg0"Qt"rgtjcru"oqtg"ceewtcvgn{."uqog"types of 
people have to die for other types of people to survive.3 

As  groups  must  compete  for  resources,  identity  becomes  the  primary  mode  of 

wpfgtuvcpfkpi."ocpcikpi."cpf"tgurqpfkpi"vq"vjg"JKX"grkfgoke0"K"fgÝpg"kfgpvkv{"cu"c"ugtkgu"
of core representations that become commonsense knowledge about a given group. These 

1   Gender Inequalities and HIV, WORLD HEALTH ORGANIZATION, http://www.who.int/gender/hiv_aids/en/ (last 

visited May 10, 2013). 

2   Michele Sidibe, AIDS Is Not Over."5:2"THE LANCET"427:."427:" *4234+0"Vjg" korcev"qh"JKX"xctkgu"d{"
itqwr0"Kp"vjg"Wpkvgf"Uvcvgu"JKX"ku"vjg"vjktf"ngcfkpi"ecwug"qh"fgcvj"coqpiuv"Chtkecp"Cogtkecp"yqogp"cigf"57Î
44, see Leading Causes of Death by Age Group, CENTERS FOR DISEASE CONTROL, http://www.cdc.gov/women/

neqf1422;12;adncemayqogp0rfh"*ncuv"xkukvgf"Lwpg"49."4235+."cpf"inqdcnn{"hqt"yqogp"cigf"37Î6;"CKFU"ku"vjg"
leading cause of death. See Statistics: Women and HIV/AIDS, AMFAR, jvvr<11yyy0cohct0qti1Cdqwv/JKX/cpf/
CKFU1Hcevu/cpf/Uvcvu1Uvcvkuvkeu/Yqogp/cpf/JKX/CKFU1"*ncuv"wrfcvgf"Fge0"4234+0"Hqwtv{/gkijv"rgtegpv"qh"cnn"
rgqrng"yjq"jcxg"fkgf"qh"JKX"ukpeg"vjg"dgikppkpi"qh"vjg"grkfgoke"jcxg"dggp"ogp"yjq"jcxg"ugz"ykvj"ogp0"Uee 
HIV Among Gay and Bisexual Men, CENTERS FOR DISEASE CONTROL & PREVENTION, http://www.cdc.gov/hiv/risk/

igpfgt1ouo1hcevu1kpfgz0jvon"*ncuv"xkukvgf"Lwn{"3."4235+0

5" "Gzcorngu"qh"equv/dgpgÝv"cpcn{uku"qh"JKX"kpenwfg<"Equv/DgpgÝv"Cpcn{uku"qh"JKX"Yqtmrnceg"Rtqitcoogu"kp"
Zambia, USAID, jvvr<11rfh0wuckf0iqx1rfhafqeu1RPCFM6520rfh="Uvgxgp"F0"Rkpmgtvqp."Fcxkf"T0"Jqnvitcxg."("
Htgfgtkem"T0"Dnqqo."Equv/Ghhgevkxgpguu"qh"Rquv/Gzrquwtg"Rtqrj{nczku"Hqnnqykpi"Ugzwcn"Gzrquwtg"vq"JKX."12 
CKFU"3289"*3;;:+="Cpftgy"Etggug"gv"cn0."Cost­Effectiveness of HIV/AIDS Interventions in Africa: A Systematic 
Review of the Evidence,"57;"THE LANCET"3857."3857Î64"*4224+0
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representations collectively shift and recompose.4 Existing identity narratives, epidemiology, 

and through international human rights activism co-produce5 ideas of identity and risk.6 I 

refer to this phenomenon as the identity/risk narrative. For example, epidemiology offers 

the biological narrative of risk: anal sex and the weak rectal lining make men who have sex 

with men more vulnerable to HIV; while the fragility of women’s vaginal wall provides 

a biological foundation for women’s vulnerability. These biological narratives underpin 

rights-claiming in international human rights institutions: many women’s rights activists 

and gay rights activists rely on these biological ideas of risk to deine their groups and 
demand legal and policy change. The corresponding legal projects emanate from identity 

driven projects. For example, building out of women’s rights activism, the women’s rights 

agenda in regard to HIV is to alter laws that subordinate women, including property laws 

and laws on violence against women. Building off of the gay rights movement, the gay 

rights agenda in HIV is to alter laws that subordinate sexually diverse practices, including 

sodomy laws.

4  Joshua Gamson, Must Identity Movements Self-Destruct? A Queer Dilemma, 42 soc. Probs. 390, 390–407 

(1995). Scholars have long thought through deinitions of identity and the role of identity politics in social 
movements. Martha Minow describes the need to acknowledge that “the cultural, gender, racial, and ethnic 

identities of a person are not simply intrinsic to that person, but depend upon that person’s self-understanding 

in conjunction with communal understanding.” Martha Minow, Identities, 3 Yale J.l. & Human. 97, 98 (1991) 

[hereinafter Minow, Identities]. Minow also offers the following helpful deinition of identity politics: “By 
identity politics, I mean the mobilization around gender, racial, and similar group-based categories in order to 

shape or alter the exercise of power to beneit group members.” Martha Minow, Not Only for Myself: Identity, 

Politics, and Law, 75 or. l. rev. 647, 648 (1996) [hereinafter Minow, Not Only for Myself]. 

5  Here I use the terminology of co-production as it is used in science and technology studies (“STS”). 

Sheila Jasanoff articulates co-production as a means of studying “how knowledge-making is incorporated 

into practices of state-making, or of governance more broadly, and, in reverse, how practices of governance 

inluence the making and use of knowledge . . . . Knowledge, in particular, is seen as crystallizing in certain 
ontological states—organizational, material, embodied—that become objects of study in their own right.” On 

the issue of science in particular Jasanoff states that “science, in the co-productionist framework, is understood 

as neither a simple relection of the truth about nature nor an epiphenomenon of social and political interests.” 
See Sheila Jasanoff, The Idiom of Co-production, in states of KnowleDge: tHe co-ProDuction of science anD 

social orDer 3 (Sheila Jasanoff ed., 2004). 

6  Steven Epstein terms a similar inquiry the “biopolitical paradigm.” Epstein deines “biopolitical paradigm” 
as the “frameworks of ideas, standards, formal procedures, and unarticulated understandings that specify how 

concerns about health, medicine, and the body are made the simultaneous focus of biomedicine and state 

policy.” steven ePstein, inclusion: tHe Politics of Difference in meDical researcH 17 (2007) [hereinafter 

ePstein, inclusion]; see also Paula treicHler, How to Have a tHeorY in an ePiDemic 15–39 (1999). Treichler’s 

book discusses HIV as an “epidemic of signiication” highlighting how HIV is constructed through languages 
and discourses of medicine and science.  Her book examines the Discover magazine image as an example.
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In  producing  the  identity/risk  narrative,  communities  and  individuals  come  to  both 

represent themselves and understand themselves.7 In this sense, identity itself becomes a 

mode of governance as individuals regulate their own identity performance to match that of 

their group. This Article examines the formation and operation of three identities—women, 
sex workers, and gay men—kp"vjg"eqpvgzv"qh"ngicn"cfxqece{"qp"JKX"cpf"jwocp"tkijvu0"

While acknowledging identity’s potential as an organizational force, this Article argues 

that we must critically interrogate our reliance on identity politics in building movements 

vq"tgurqpf"vq"vjg"JKX"grkfgoke0"Vjtqwij"vgnnkpi"vjg"jkuvqt{"qh"igpfgt"qticpk¦kpi"kp"vjg"
eqpvgzv"qh"vjg"kpvgtpcvkqpcn"JKX"grkfgoke"cpf"kpvgtpcvkqpcn"jwocp"tkijvu"ncy."vjku"Ctvkeng"
gpeqwtcigu"JKX/oqxgogpv"ncy{gtu"cpf"cevkxkuvu"vq"tgockp"xkikncpv"cdqwv"vjg"fqypukfgu"qh"
identity politics so that we can remain responsive to the most marginalized communities. 

In other words, we must be attuned to the downsides of identity politics, even as it may feel 

like a necessary mode of activist engagement, in order to protect people and issues that are 

nghv"qwv"qh"kfgpvkv{/dcugf"oqxgogpvu0

Rctv" K" qh" vjku"Ctvkeng"dgikpu"ykvj" vjg"Inqdcn"Hwpf" hqt"JKX1CKFU."VD." cpf"Ocnctkc"
Igpfgt" Uvtcvgi{" *ÐIgpfgt" Uvtcvgi{Ñ+" vjcv" jkijnkijvu" vjg" hqtocvkqp" qh" cpf" vjg" tqng" qh""
kfgpvkv{"rqnkvkeu" kp"JKX"iqxgtpcpeg0"Vjg"Igpfgt"Uvtcvgi{"ycu"gxgpvwcnn{"urnkv" kpvq" vyq"
uvtcvgikgu<"qpg"qp"Ðigpfgt"gswcnkv{Ñ"cfftguukpi"ogp"cpf"yqogp"cpf"c"ugeqpf"qp"Ðugzwcn"
qtkgpvcvkqp" cpf" igpfgt" kfgpvkv{Ñ" rgtvckpkpi" vq" igpfgt" cpf" ugzwcnkv{" wpfgtuvqqf" oqtg"
broadly than male/female.: The bifurcated strategy represents an outcome of the identity/

risk narrative. A close examination of the Gender Strategy demonstrates how identity has 

itself  become a mode of governance of  the  self,  of  the performance of  identity,  and of 

knowledge production. 

Part II provides a genealogy of how gender and sexuality identity politics exist in the 

hqto"vjcv"yg"ugg"vjgo"vqfc{"kp"JKX"ngicn"cfxqece{0"K"ukvwcvg"vjg"urtgcf"qh"kfgpvkv{/dcugf"

7   See" Lcpgv"G0"Jcnng{."Reasoning About Sodomy: Act and  Identity  In and After Bowers  v. Hardwick." 9;"
VA. L. REV."3943."3953"*3;;5+"]jgtgkpchvgt"Jcnng{."Reasoning About Sodomy]  (“The  legal  interpellation or 
hailing of subjects engages us in generating not only how we present ourselves to others, but how we imagine 

ourselves as persons. It is inextricably material and"u{odqnke"dgecwug"kv"ocvgtkcnn{"tgeqpÝiwtgu"vjg"polis by 
tgcttcpikpi"jqy"rgqrng"kocikpg"cpf"rtgugpv"vjgougnxgu"kp"rqnkvkecn"gpicigogpvu0Ñ+="see also JUDITH BUTLER, 
GENDER TROUBLE: FEMINISM AND THE SUBVERSION OF IDENTITY":"*3;;2+"*ÐVjg"uwiiguvkqp"vjcv"hgokpkuo"ecp"uggm"
ykfgt"tgrtgugpvcvkqp"hqt"c"uwdlgev"vjcv"kv"eqpuvtwevu"jcu"vjg"ktqpke"eqpugswgpeg"vjcv"hgokpkuv"iqcnu"tkum"hcknwtg"
d{"tghwukpi"vq"vcmg"ceeqwpv"qh"vjg"eqpuvkvwvkxg"rqygtu"qh"vjgkt"qyp"tgrtgugpvcvkqpcn"enckou0Ñ+0

:" "See GLOBAL  FUND  FOR  HIV/AIDS, TB, & MALARIA,  GLOBAL  FUND  GENDER  EQUALITY  STRATEGY  *422:+"
[hereinafter GENDER  EQUALITY  STRATEGY_="GLOBAL  FUND  FOR  HIV/AIDS,  TB,  AND  MALARIA,  GLOBAL  FUND 

STRATEGY IN RELATION TO SEXUAL ORIENTATION AND GENDER IDENTITIES (2010) [hereinafter SOGI STRATEGY].
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mpqyngfig"kp"JKX"kpvgtpcvkqpcn"ngicn"cfxqece{"kpukfg"vjg"tguwtigpeg"qh"c"pgq/hqtocnkuv"ngicn"
reasoning about rights and citizenship reinforced, amongst other legal transformations, by 

the rise of human rights.; I begin with the rise of the global women’s rights movement and 

hgokpkuv"gpicigogpv"kp"kpvgtpcvkqpcn"ncy0"K"jkijnkijv"vyq"ockp"eqpÞkevu"kpukfg"vjg"inqdcn"
women’s rights movements that appear repeatedly in international law and human rights 

cfxqece{<"fqokpcpeg"hgokpkuo"xgtuwu"ugz/rqukvkxg"hgokpkuo"cpf"vjg"uvcdknk¦cvkqp"qh"ugz"
cpf"igpfgt"xgtuwu"igpfgt"eqpuvtwevkxkuo0"Gcej"qh"vjgug"eqpÞkevu"tgrtgugpvu"vjg"rtqfwevkqp"
qh"c"pgy"*cpf"qhvgp"eqpÞkevkpi+"uvtgco"qh"mpqyngfig"cdqwv"igpfgt"cpf"ugzwcnkv{0

Part  III  resituates  the  history  of  identity  politics  around  gender,  sex,  and  sexuality 

ykvjkp"vjg"urtgcf"qh"cpf"tgurqpug"vq"JKX0"Ykvj"vjg"tkug"qh"JKX."pgy"rnc{gtu."kpenwfkpi"ic{"
men and sex workers, came into the international human rights legal arena. They sought to 

wvknk¦g"kpvgtpcvkqpcn"ncy"vq"cfftguu"JKX1CKFU0"Vjg"ic{"ogpÓu"jgcnvj"tgurqpug"vq"JKX"kp"
the United States laid a foundation for gay identity politics in international human rights.10 

Simultaneously, sex worker rights groups coalesced in Europe and the United States and 

formulated an identity with which to participate in the international human rights regime to 

encko"tkijvu"cpf"fgocpf"rtqvgevkqp"htqo"vjg"uvcvg0"Dtkpikpi"vqigvjgt"Rctv"KKK"cpf"Rctv"KX."
K"ujqy"jqy"vjg"eqpuvtwevkqp"qh"dkqnqikecn"xwnpgtcdknkv{"vq"vjg"JKX"grkfgoke"wpfgtrkpu"vjg"
hqtocvkqp"qh"eqorgvkpi"JKX"kfgpvkvkgu"wrqp"vjg"gzkuvkpi"hgokpkuv"ngicn"vgttckp011

Rctv"KX"gzcokpgu"uqog"qh"vjg"eqpugswgpegu"qh"kfgpvkv{/dcugf"cevkxkuo"kp"kpvgtpcvkqpcn"
jwocp"tkijvu"ncy"hqt"vjg"tgurqpug"vq"JKX<"kv"ocumu"qwt"wpfgtuvcpfkpi"qh"JKX"vtcpuokuukqp."
gzenwfgu" kpfkxkfwcnu" yjq" fq" pqv" Ýv" pgcvn{" kpvq" kfgpvkv{/fgoctecvgf" vgttkvqt{." cpf"
fgtcfkecnk¦gu"JKX"cevkxkuo0"

;" "Fwpecp"Mgppgf{."Three Globalizations of Law and Legal Thought: 1850–2000,  in THE NEW LAW AND 
ECONOMIC  DEVELOPMENT" 3;." 88" *Fcxkf"Vtwdgem"("Cnxctq" Ucpvqu" gfu0." 4228+" ]jgtgkpchvgt" Mgppgf{."Three 
Globalizations_="see also"Fcxkf"Mgppgf{."Vjg"ÐTwng"qh"Ncy.Ñ"Rqnkvkecn"Ejqkegu"cpf"Fgxgnqrogpv"Eqooqp"
Sense, in THE NEW LAW AND ECONOMIC DEVELOPMENT 95 (2006).

32" "Ocp{"uejqnctu"jcxg"fkuewuugf"JKX"cu"c"icnxcpk¦kpi"hqteg"hqt"ic{"cevkxkuo"cpf"kfgpvkv{"hqtocvkqp0"See, 
e.g., LEO BERSANI, IS THE RECTUM A GRAVE?: AND OTHER ESSAYS"53"*422;+= William A. Henry III, An Identity 
Forged in Flames, TIME."Cwi0"5."3;;40

33" "Vjku"Ctvkeng"rtkoctkn{"hqewugu"qp"kfgpvkv{/dcugf"cevkxkuo"ctqwpf"JKX"cpf"fqgu"pqv"hqewu"qp"vtgcvogpv"
cevkxkuo"cpf"vjg"hqtou"kv"jcu"vcmgp0"Vjgtg"ku"qxgtncr"dgvyggp"vtgcvogpv"cevkxkuo"cpf"kfgpvkv{"cevkxkuo"kp"JKX0"
For more on the history of treatment activism in particular, see RAYMOND A. SMITH & PATRICIA D. SIPLON, DRUGS 

INTO BODIES: GLOBAL AIDS TREATMENT ACTIVISM"*4228+0"K"cnuq"fq"pqv"nqqm"urgekÝecnn{"cv" vjg"kfgpvkv{/dcugf"
oqxgogpv"qh"rgqrng"nkxkpi"ykvj"JKX1CKFU"*ÐRNYJCÑ+."cnvjqwij"RNYJC"eqpuvkvwvg"c"nctig"cpf"korqtvcpv"
eqpuvkvwgpe{"kp"JKX"cevkxkuo0"Kp"vjg"eqpvgzv"qh"vjku"Ctvkeng"K"wpfgtuvcpf"RNYJC"cu"rnc{gtu"kp"cpf"gpeqorcuugf"
d{"vjg"kfgpvkv{/dcugf"cevkxkuo"K"fguetkdg"kp"vjku"Ctvkeng0"
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Rctv"X"gzcokpgu"jqy"ngicn"cfxqecvgu"okijv"cfftguu"vjg"ejcnngpigu"qh"kfgpvkv{/dcugf"
ngicn"cfxqece{"kp"JKX0"K"rtqrqug"vjcv"d{"tgockpkpi"xkikncpv"cdqwv"fguvcdknk¦kpi"kfgpvkv{."
vcmkpi" c" eqpugswgpvkcnkuv" crrtqcej." cpf" tgockpkpi" hqewugf" qp" vjg" dcemitqwpf" twngu."
cfxqece{"ecp"tgockp"cikng"cpf"tgurqpukxg"vq"vjg"korcev"qh"JKX0

Vjku"Ctvkeng"fqgu"pqv"swguvkqp"vjg"tgoctmcdng"rtqitguu"qt"vjg"uvtcvgike"fgekukqpu"ocfg"
d{"JKX"cevkxkuvu" kp" vjg" hceg"qh"c"fgcfn{"grkfgoke"qeewttkpi" kp" vjg"eqpvgzvu"qh"rqnkvkecn"
cpf"geqpqoke"cfxgtukv{0"Tcvjgt."vjg"Ctvkeng"uwiiguvu"c"dtkgh"rcwug"hqt"tgÞgevkqp<"Jqy"fkf"
vjg"kfgpvkv{"rqnkvkeu"yg"ugg"kp"JKX"vqfc{"eqog"vq"dgA"Jqy"jcxg"uekgpeg"cpf"kfgpvkv{"eq/
rtqfwegf"qpg"cpqvjgt"vjtqwij"vjg"tgurqpug"vq"JKX."cpf"yjcv"ku"vjg"tqng"qh"kpvgtpcvkqpcn"
ngicn" cfxqece{A" Jqy" fq" kfgpvkv{/dcugf" uqekcn" oqxgogpvu" rtqfweg" uqog" qh" vjg" xgt{"
ejcnngpigu" vjg{"uggm"vq"cfftguuA"Jqy"fq"uqekcn"oqxgogpvu"eqpuvkvwvg" vjg"uwdlgevkxkvkgu"
they wish to deconstruct, and aid in the production and constitution of some of the very 

pqtocvkxg" kfgqnqikgu" vjcv"yg"uggm"vq"fkuocpvngA"Cpf"Ýpcnn{."jqy"ctg" vjg"dqwpfctkgu"qh"
these identities policed—yjq"ku"nghv"qwv"cpf"yjcv"ctg"vjg"rwdnke"jgcnvj"eqpugswgpegu"qh"
gzenwukqp"htqo"kfgpvkv{"oqxgogpvuA12

I.  An Example of the Identity/Risk Narrative: Global Fund Gender Strategy 

Vjg"Igpfgt"Uvtcvgi{"qh"Vjg"Inqdcn"Hwpf"hqt"JKX1CKFU."VD."cpf"Ocnctkc"*ÐVjg"Inqdcn"
HwpfÑ+"rtqxkfgu"c"xkxkf"gzcorng"qh"jqy"kfgpvkv{1tkum"pcttcvkxgu"vcmg"tqqv"kp"jwocp"tkijvu"
cpf"tkug"vjtqwij"inqdcn"JKX"iqxgtpcpeg"vq"ujcrg"kfgcu"qh"tkum"cpf"xwnpgtcdknkv{"vjcv"jcxg"
an eventual impact on public health programming.

34" " Ugxgtcn" uejqnctu" jcxg" cumgf" tgncvgf" swguvkqpu0" Vjku" Ctvkeng" dwknfu" cpf" gzrcpfu" qp" vjgug" etkvkecn"
interrogations of  identity  politics. See Wendy Brown, Revaluing Critique: A Response  to Kenneth Baynes, 

4:"POL. THEORY"68;."693Î94"*4222+= see also BERSANI, supra"pqvg"320"Dgtucpk"cumu"c"ukoknct"swguvkqp"qh"Ðic{"
ewnvwtgÑ"kp"vjg"eqpvgzv"qh"vjg"JKX"grkfgoke<"ÐVjku"tckugu"kpvgtguvkpi"cpf"fkhÝewnv"swguvkqpu0"Ku"vjg"eqoowpkv{"
oqdknk¦gf"d{"c"urgekÝe"etkuku"fguvkpgf" vq"fkucrrgct"ykvj" vjg"gpf"qh" vjg"etkukuA"Qt" ku" kvu"jkuvqtkecnn{"rtgekug"
hqtocvkqp"vjg"qrrqtvwpkv{"vq"fgÝpg"c"ic{"ewnvwtg"rgtjcru"cntgcf{"vjgtg"dwv"vjcv"okijv"jcxg"tgockpgf"kpxkukdng"
kh"vjgtg"jcfpÓv"dggp"c"eqoowpkv{"vq"ocmg"kv"oqtg"xkukdngAÑ"Etkvkecn"tceg"uejqnctu"jcxg"nqpi"cumgf"jqy"vq"dqvj"
advance the cause of people of color and avoid reinscribing categories. See, e.g0."Mkodgtnfi"Etgpujcy."Race, 
Reform, and Retrenchment: Transformation and Legitimation  in Antidiscrimination Law,  in CRITICAL RACE 

THEORY: KEY WRITINGS THAT FORMED THE MOVEMENT"339"*Mkodgtnfi"Etgpujcy"gv"cn0"gfu0."3;;7+0"Vjg"pggf"hqt"c"
Ðrquv/kfgpvkv{Ñ"wpfgtuvcpfkpi"qh"vjg"tgncvkqpujkr"dgvyggp"vjg"kpfkxkfwcn"cpf"uvcvg"cpf"uqekgv{"kpuvkvwvkqpu"jcu"
been explored in Martha Fineman, The Vulnerable Subject: Anchoring Equality in the Human Condition, 20 

YALE J.L. & FEMINISM"3"*422:+0"See also"Cftkgppg"Fcxku."Kfgpvkv{"Pqvgu"Rctv"Qpg<"Rnc{kpi"kp"vjg"Nkijv, 45 AM. 
U. L. REV0"8;7"*3;;8+="Minow, Not Only for Myself, supra pqvg"6."cv"869Î6:="see generally DAN DANIELSON & 
KAREN ENGLE, AFTER IDENTITY *3;;7+.
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Hqwpfgf"kp"4224."Vjg"Inqdcn"Hwpf"ku"vjg"ockp"Ýpcpekgt"qh"rtqitcou"vq"Ýijv"CKFU."
TB, and malaria, with approximately $22.6 billion for approximately 1000 programs  in 

150 countries.13 The Global Fund strategic plan articulates a commitment to human rights. 

Vjg" jwocp" tkijvu/dcugf" crrtqcej" vq" fgxgnqrogpv" rtqxkfgu" c" etwekcn" ejcppgn" vjtqwij"
yjkej"kfgpvkv{/dcugf"gzrgtvkug"Ýpfu"kvu"yc{"kpvq"JKX"iqxgtpcpeg014 Human rights offers a 
framework for implementing development projects by providing core values that emanate 

from human rights  treaties,  including but not  limited  to  transparency, participation, and 

gswcnkv{015" Rctvkekrcvkqp" hceknkvcvgu" vjg" gpicigogpv" qh" kfgpvkv{/dcugf" cevkxkuo" kpukfg"
qh" iqxgtpcpeg" kpuvkvwvkqpu" vjcv" wug" c" tkijvu/dcugf" crrtqcej0 To  effectively  and  credibly 
rctvkekrcvg"cu"c"tgrtgugpvcvkxg"qh"cp"kfgpvkv{"itqwr"kp"JKX"iqxgtpcpeg."kpuvkvwvkqpu"owuv"
have knowledge about biological and social risk and vulnerability of one’s identity group 

reproducing the identity/risk narrative. 

Kp"4229."cv"vjg"wtikpi"qh"pqp/iqxgtpogpvcn"qticpk¦cvkqpu."vjg"Inqdcn"Hwpf"fgekfgf"vq"
fgxgnqr"vjg"pqy"vkvngf"Inqdcn"Hwpf"hqt"JKX."VD."cpf"Ocnctkc"Igpfgt"Uvtcvgi{"*ÐIgpfgt"
Uvtcvgi{Ñ+0"Vjku"kpkvkcn"igpfgt"uvtcvgi{"ycu"kpvgpfgf"vq"dg"kpenwukxg"qh"kuuwgu"hcekpi"yqogp"
cpf"iktnu"cu"ygnn"cu"Ðugzwcn"okpqtkvkgu0Ñ16 Advocacy groups were unhappy with the collapse 
of all gender issues into one strategy. In response, the Global Fund split the strategy into 

vyq"uocnngt"uvtcvgikgu"eqortkukpi"vjg"nctigt"Igpfgt"Uvtcvgi{0"Vjg"Ýtuv"ku"vjg"Inqdcn"Hwpf"
Igpfgt"Gswcnkv{"Uvtcvgi{"*ÐIH/IGÑ+0"Vjg"ugeqpf"ku"vjg"Inqdcn"Hwpf"Uvtcvgi{"kp"Tgncvkqp"
vq" Ugzwcn"Qtkgpvcvkqp" cpf"Igpfgt" Kfgpvkvkgu" *ÐIH/UQIKÑ+0  17 Vjg" UQIK" uvtcvgi{"ycu" c"

13   THE GLOBAL  FUND, A PRIVATE  SECTOR GUIDE  TO GLOBAL  FUND, available  at http://www.gbchealth.org/

u{uvgo1fqewogpvu1ecvgiqt{a615961Rtkxcvg'42Ugevqt'42Iwkfg'42vq'42Inqdcn'42Hwpf/Lwn{'4242340
rfhA35694;54;20"

36" "Fcxkf"Mgppgf{."Ejcnngpikpi"Gzrgtv"Twng<"Vjg"Rqnkvkeu"qh"Inqdcn"Iqxgtpcpeg."5 SYDNEY L. REV. 27 
(2005) (discussing the role of legal expertise).

15   Human  Rights­Based  Approaches, UNITED  NATIONS  DEVELOPMENT  GROUP,  http://www.undg.org/index.

ehoAR?443"*ncuv"xkukvgf"Crt0"48."4235+0

16   GENDER EQUALITY STRATEGY, supra pqvg":."cv"60"See also TECHNICAL EVALUATION REFERENCE GROUP, THE 
GLOBAL FUND TO FIGHT AIDS, TUBERCULOSIS AND MALARIA, SUMMARY PAPER ON STUDY AREA 1 ORGANIZATIONAL 

EFFICIENCY & EFFECTIVENESS" *4229+="Cpf{"Ugcng" gv" cn0."Rctvpgtujkr." Ugz." cpf"Octikpcnk¦cvkqp<"Oqxkpi" vjg"
Global  Fund  Sexual  Orientation  and  Gender  Identities  Agenda,  12  HEALTH  &  HUM.  RIGHTS  127  (2010), 

available at http://www.hhrjournal.org/index.php/hhr/article/viewArticle/210/304.

17    In 2007  the Board of  the Global Fund recognized  the  importance of addressing gender and approved 

the development of the gender strategy. See GLOBAL FUND FOR HIV/AIDS, TB, AND MALARIA, SCALING UP A 

GENDER­SENSITIVE RESPONSE TO HIV/AIDS, TUBERCULOSIS, AND MALARIA"*4229+0"Kp"422:"vjg"Inqdcn"Hwpf"dqctf"
crrtqxgf" vjg"Igpfgt" Gswcnkv{" uvtcvgi{" hqewukpi" nctign{" qp"yqogp" cpf" iktnu0" Kp" 422;" vjg" dqctf" crrtqxgf"
c"uvtcvgi{"hqewukpi"qp"Ugzwcn"Qtkgpvcvkqp"cpf"Igpfgt" Kfgpvkv{0"See GLOBAL FUND FOR HIV/AIDS, TB, AND 
MALARIA, 18TH BOARD MEETING, BOARD DECISION POINTS"*422:+="GLOBAL FUND FOR HIV/AIDS, TB, AND MALARIA 
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eqorngogpv"vq"vjg"Igpfgt"Gswcnkv{"uvtcvgi{03: 

D{"gzcokpkpi"vjg"Igpfgt"Uvtcvgi{."K"ugv"vjg"uvcig"hqt"vjg"jkuvqtkecn"kpswkt{"vjcv"hqnnqyu<"
Jqy"fkf"vjg"kfgpvkv{1tkum"pcttcvkxgu"eqog"vq"gzkuv"vjg"yc{"yg"ugg"vjgo"vqfc{A"Jqy"fkf"
narratives of risk and vulnerability in the context of gender become irreconcilable such that 

yqogp1ogp"cpf"Ðugzwcn"okpqtkvkguÑ"eqwnf"pqv"dg"fkuewuugf"qt"wpfgtuvqqf"kp"qpg"igpfgt"
uvtcvgi{A

Figure One: The Two Covers of the Global Fund Gender Strategy3;

19TH BOARD MEETING, BOARD DECISION POINTS"*422;+0

3:" "Ugcng." supra" pqvg"38." cv" 349Î4:0" Kp"jku" fguetkrvkqp"qh" vjg"Inqdcn"Hwpf"Igpfgt"Uvtcvgikgu."Ugcng" cpf"
jku"eq/cwvjqtu"uwiiguv" vjcv" vjg"urnkv"ycu"c"rqukvkxg"oqxg0"ÐVjg"oqxg"vq"kpenwfg"ugzwcn"okpqtkvkgu"kp"c"pgy"
organizational understanding of gender was positive and promised to facilitate the brokering of some common 

ground in a policy debate around gender issues that had, at that time, become somewhat divisive, with different 

kpvgtguv"itqwru"yqtmkpi"inqdcnn{."rtgugpvkpi"fkhhgtgpv"rgturgevkxgu"qp" vjgkt"wpfgtuvcpfkpiu"qh"igpfgt."JKX/
tgncvgf"tkum."uvkioc."cpf"fkuetkokpcvkqp0Ñ"Id.

3;" "Tgrtkpvgf"ykvj"rgtokuukqp"qh"vjg"Inqdcn"Hwpf0

The Global Fund Strategy in Relation to  

Sexual Orientation and Gender Identities Global Fund Gender Equality Strategy
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Vjg" urnkv" igpfgt" uvtcvgi{" ku" cp" ctvkhcev" qh" vjg" ghhgev" qh" vjg" cfxqece{" rtqeguugu" eq/
rtqfwekpi" mpqyngfig" cdqwv" vjg" grkfgokqnqi{" cpf" vjg" kfgpvkv{" qh" JKX" cpf" itqwru0" Kp"
other words, the split gender strategy is an artifact of the identity/risk narrative inside of 

global governance institutions. Further, the existence of two strategies tells a story of how 

kfgpvkv{/dcugf"cfxqecvgu"uggm"vq"uvcdknk¦g"c"rctvkewnct"ugv"qh"pcttcvkxgu"ctqwpf"JKX"tkum"cpf"
vulnerability to prioritize their own population’s issues.20 

The very covers of the document speak to the bifurcated understanding of gender that 

plays out within the strategies. The sixteen images on the cover portray the people for whom 

vjg"uvtcvgi{"enckou"vq"yqtm0"Kp"vjg"IH/IG"uvtcvgi{"fqewogpv."hqwt"qh"vjgug"kocigu"ctg"qh"
ogp"cpf"vjg"tgockpkpi"vygnxg"ctg"qh"yqogp0"Qpg"qh"vjg"ogp"ku"ytcrrgf"kp"c"tckpdqy"Þci"
rtguwocdn{"vq"kpfkecvg"vjcv"jg"kfgpvkÝgu"cu"ngudkcp."ic{."dkugzwcn."qt"vtcpuigpfgt"*NIDV+0"
Qh" vjg" vygnxg" kocigu"qh"yqogp."pkpg"jcxg" vjgkt" jgcfu" eqxgtgf" ukipcnkpi" vtcfkvkqp" cpf"
ewnvwtg0"Qh"vjg"rcktu"qh"vyq."qpg"ku"c"oqvjgt"cpf"c"fcwijvgt."qpg"crrgctu"vq"dg"c"jgvgtqugzwcn"
eqwrng."cpf"vjg"tgockpkpi"vyq"kocigu"ctg"qh"ucog/ugz"eqwrngu."kpenwfkpi"c"ugv"qh"ogp"cpf"
a set of women. In the photo of two women in which one is kissing the other, they are both 

wearing hijab. In only two of the images, one man and one woman, appear to be White or 

of European descent. There are two children in the photos and both appear to be girls.21 

Vjg"IH/UQIK"eqpvckpu" vjg" ucog" ukzvggp" tgevcpingu"ykvj" vygpv{/vyq"rgqrng0" Kv" ku" c"
distinctly different set of people. Ten people appear to be White or of European descent. 

Qpg"rgtuqp" uvcpfu" kp" htqpv" qh" c" tckpdqy"eqnqtgf"Þci0"Pqpg"qh" vjg" rcktgf"rjqvqu" ujqy"
differently gendered people together and there are no children. The photos show an array 

of gender performances  that  elude  categorization:  several  of  the  images may belong  to 

transgender  individuals,  and  several  of  the  individuals  are  androgynous. All  intimacy 

fgrkevgf"kp"vjg"rjqvqu"qeewtu"xku/§/xku"c"mkuu"qp"vjg"ejggm"kpenwfkpi"vjg"qpg"rjqvq"ujctgf"
between the strategies: a man who is kissing another on the cheek.22 

The distinct  covers portray parallel  understandings of gender,  sex,  and  sexuality  as 

vjg{"qrgtcvg"cnqpiukfg"gcej"qvjgt" kp"JKX"iqxgtpcpeg0"Qpg"eqxgt"rtgugpvu" vjg"yqtnf"cu"
primarily heterosexual while the other presents the world comprised of diverse sexualities 

20   ANNELISE RILES, THE NETWORK INSIDE OUT 5"*4222+0"Tkngu"qhhgtu"vjg"fgÝpkvkqp"qh"c"ÐpgvyqtmÑ"cu"c"Ðugv"qh"
institutions, knowledge practices, and artifacts thereof that internally generate the effects of their own reality by 

tgÞgevkpi"qp"vjgougnxgu0Ñ"Kp"jgt"uvwf{"Tkngu"gzcokpgu"vjg"WP"YqogpÓu"Eqphgtgpeg"cu"qpg"Ðghhgev"qh"c"egtvckp"
cguvjgvke"qh"kphqtocvkqp"qh"yjkej"vjg"yqtnf"qh"PIQu."pcvkqp/uvcvgu."kpvgtpcvkqpcn"kpuvkvwvkqpu"cpf"pgvyqtmuÑ"
produce.

21   See cover of the GENDER EQUALITY STRATEGY, supra Hki0"Qpg0"

22   See cover of SOGI STRATEGY, supra"Hki0"Qpg0
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cpf"cp"cttc{"qh"igpfgt"rgthqtocpeg0"Tceg"cpf"cvvktg" ukipcn" vtcfkvkqp"cpf"ewnvwtg."yjkng"
Whiteness  seems  to  imply  the  escape  from  tradition.  Children  have  space  only  in  the 

largely heterosexual presentation of the world. 

Like the images on the cover of the strategy documents, the text inside represents a 

fkxkukqp"qh"igpfgt."ugz."cpf"ugzwcnkv{"rtqfwegf"d{"kfgpvkv{"rqnkvkeu"kp"JKX"iqxgtpcpeg0

Each  strategy  roots  itself  in  a  different  human  rights  or  development  framework. 

Vjg"IH/IG"uvtcvgi{"tqqvu"kvugnh"kp"vjg"Eqpxgpvkqp"qp"vjg"Gnkokpcvkqp"qh"Fkuetkokpcvkqp"
Cickpuv"Yqogp"*EGFCY+"cpf"ekvgu" vq" vjg"Kpvgtpcvkqpcn"Eqphgtgpeg"qp"Rqrwncvkqp"cpf"
Fgxgnqrogpv" Rncvhqto" hqt"Cevkqp." vjg" Dgklkpi" Rtqitcoog" qh"Cevkqp." cpf"Oknngppkwo"
Fgxgnqrogpv" *OFI+" Iqcn" 5" qp" Igpfgt" Gswcnkv{" cpf" YqogpÓu" Gorqygtogpv023 
Vjg" kpvgtpcvkqpcn" citggogpvu" itqwpfkpi" vjg" IH/IG" uvtcvgi{" tgrtgugpv" cpf" tgrtqfweg"
heteronormative and binary  ideas of  sex.24"D{"eqpvtcuv."IH/UQIK"iwkfgnkpgu"ftcy" vjgkt"
legal  normative  force  from  the Yogyakarta  principles  oriented  towards  sexual  rights.25 

Kfgpvkv{/dcugf"grkfgokqnqi{"htcogf"kp"jwocp"tkijvu"enckou"cpf"dkqnqi{"eq/rtqfweg"vjg"
existence of identity categories. 

The  rationales  for  the  strategies  are  also  different,  if  not  competing.  Each  strategy 

derives  its  rationale  from  the  narratives  of  biological  vulnerability  that  underpin  the 

tgngxcpv" itqwrÓu" kfgpvkv{" hqtocvkqp" kp" JKX" cfxqece{0" Hqt" gzcorng." kp" c" ugevkqp" vkvngf"
ÐTcvkqpcngÑ"vjg"IH/IG"fqewogpv"koogfkcvgn{"jkijnkijvu"vjcv"Ðdqvj"dkqnqikecn"cpf"uqekcn"
differences make women  and  girls,  men  and  boys  vulnerable  to  different  health  risks, 

gpicig"kp"fkhhgtgpv"jgcnvj/uggmkpi"dgjcxkqt"cpf"eqorn{"fkhhgtgpvn{"ykvj"vtgcvogpv0Ñ26 By 

23   GENDER EQUALITY STRATEGY, supra"pqvg":."cv"70

24   See"Eqpxgpvkqp"qp"vjg"Gnkokpcvkqp"qh"Cnn"Hqtou"qh"Fkuetkokpcvkqp"cickpuv"Yqogp. I0C0"Tgu0"5613:2."
56"W0P0"ICQT"Uwrr0"Pq0"68."W0P0"Fqe0"C156168."cv"3;5 (Ugrv0"5."3;:3+."available at http://www1.umn.edu/
humanrts/instree/e1cedaw.htm ]jgtgkpchvgt"EGFCY_0"Hqt"gzcorng."Ctvkeng"38"uvcvgu<"Ð30"Uvcvgu"Rctvkgu"ujcnn"
take all appropriate measures to eliminate discrimination against women in all matters relating to marriage and 

hcokn{"tgncvkqpu"cpf"kp"rctvkewnct"ujcnn"gpuwtg."qp"c"dcuku"qh"gswcnkv{"qh"ogp"cpf"yqogp<"*c+"Vjg"ucog"tkijv"
vq"gpvgt"kpvq"octtkcig"0"0"0"0Ñ"D{"eqpvtcuv."vjg"[qi{cmctcvc"Rtkpekrngu"uvcvg<"ÐTkijvu"qh"Rctvkekrcvkqp"kp"ewnvwtcn"
and Family life: Principles 24 to 26 address the rights of persons to participate in family life, public affairs and 

vjg"ewnvwtcn" nkhg"qh" vjgkt"eqoowpkv{."ykvjqwv"fkuetkokpcvkqp"dcugf"qp"ugzwcn"qtkgpvcvkqp"qt"igpfgt"kfgpvkv{0Ñ"
INTERNATIONAL COMMISSION OF JURISTS, THE YOGYAKARTA PRINCIPLES 7 (2007), available at http://www.rfsl.se/

public/yogyakarta_principles.pdf [hereinafter YOGYAKARTA PRINCIPLES].

25   SOGI STRATEGY, supra"pqvg":."cv"70"Ftchvgf"kp"4228." vjg"[qi{cmctvc"Rtkpekrngu"ctg"Ðrtkpekrngu"qp"vjg"
crrnkecvkqp"qh"jwocp"tkijvu"vq"ugzwcn"qtkgpvcvkqp"cpf"igpfgt"kfgpvkv{0Ñ"Vjg"[qm{cmctc"rtkpekrngu"ygtg"ytkvvgp"
d{"Ðjwocp"tkijvu"gzrgtvu0Ñ"See YOGYAKARTA PRINCIPLES, supra note 24.

26   GENDER EQUALITY STRATEGY, supra"pqvg":."cv"70"
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eqorctkuqp."vjg"IH/UQIK"uvtcvgi{"uvcvgu"vjcv"kp"kvu"ÐRctv"3<"TcvkqpcngÑ"vjcv"ÐJKX1CKFU"
disproportionately impacts men who have sex with men, transgender peoples, and female, 

ocng."cpf"vtcpuigpfgt"rgqrng"ugz"yqtmgtu"]uke_0Ñ27 

Vjg"fgÝpkvkqpu"qh"igpfgt"ctg"cnuq"fkhhgtgpv"kp"vjg"vyq"uvtcvgikgu0"Vjg"IH/IG"uvtcvgi{"
qhhgtu"vjg"hqnnqykpi"fgÝpkvkqp"qh"igpfgt<

Gender refers to the array of socially constructed roles and relationships, 

rgtuqpcnkv{"vtckvu."cvvkvwfgu."dgjcxkqtu."xcnwgu."tgncvkxg"rqygt"cpf"kpÞwgpeg"
that  society  ascribes  to  the  two  sexes  on  a  different  basis.  Whereas 

biological  sex  is  determined  by  genetic  and  anatomical  characteristics, 

igpfgt"ku"cp"ceswktgf"kfgpvkv{"vjcv"ku"ngctpgf."ejcpigu"qxgt"vkog"cpf"xctkgu"
widely within and across cultures, religions, class and ethnicity. Gender is 

relational and refers not simply to women and men but to the relationship 

between and among them.4: 

D{"eqpvtcuv."kp"vjg"IH/UQIK"uvtcvgi{"igpfgt"tghgtu<

To  the  array of  socially  constructed  roles  and  relationships, personality 

vtckvu."cvvkvwfgu."dgjcxkqtu."xcnwgu."tgncvkxg"rqygt"cpf"kpÞwgpeg"cuetkdgf"d{"
society. Whereas biological sex is determined by genetic and anatomical 

ejctcevgtkuvkeu." igpfgt" ku" cp" ceswktgf" kfgpvkv{" *g0i0" ocng." hgocng."
transgender  people)  that  is  relational,  learned,  changes  over  time,  and 

varies widely within and across cultures, religion, class, and ethnicity.4;

Wpnkmg" vjg"IH/IG" uvtcvgi{."yjkej"ogpvkqpu" vjg" vgto" ugzwcn" qtkgpvcvkqp"qpn{"qpeg."
vjg"IH/UQIK"uvtcvgi{"cnuq"qhhgtu"fgÝpkvkqpu"hqt"ugzwcn"qtkgpvcvkqp"cpf"ugzwcn"okpqtkvkgu<"
“Sexual orientation is understood to refer to each person’s capacity for profound emotional, 

affectional and sexual attraction to, and intimate and sexual relations with, individuals of 

a different gender (e.g. heterosexual) or the same gender (e.g., homosexual) or more than 

qpg"igpfgt"*g0i0."dkugzwcn+0Ñ30

27   SOGI STRATEGY, supra"pqvg":."cv"70

4:" "GENDER EQUALITY STRATEGY, supra"pqvg":."cv"38"*gorjcuku"cffgf+0

4;" "SOGI STRATEGY, supra"pqvg":."cv"4;0

30   Id.
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Women’s rights organizations identify patriarchy as the key subordinating force while 

MSM and gay rights organizations put heteronormativity in that role. Epidemiological data 

shape the production of these gender categories.31 The Global Fund is simply one example 

of many in which identity, epidemiology, and rights co­produce each other.32 

Figure Two: Co­Production: Human Rights, Identity, and Epidemiology

31   For examples of epidemiological literature reproducing these categories, see R. Doerner et al., Sexual 

Mixing and HIV Risk Among Ethnic Minority MSM in Britain, 16 AIDS BEHAV. 2033 (2012); Kate Shannon et 

al., Gender Inequity Norms Are Associated with Increased Male­Perpetrated Rape and Sexual Risks for HIV 

Infection in Botswana and Swaziland, 7 PLoS One 1 (2012); Patrick S. Sullivan et al., Successes and Challenges 

of HIV Prevention in Men Who Have Sex With Men, 380 THE LANCET 388 (2012).

32    See,  e.g.,  Gender  Inequalities  and  HIV, WORLD  HEALTH  ORGANIZATION,  http://www.who.int/gender/

hiv_aids/en/  (last  visited May  14,  2013); Men Who  Have  Sex  with Men  and  HIV  Policies  in  Developing 

Countries, PANOS, http://panos.org.uk/resources/men­who­have­sex­with­me­and­hiv­policies­in­developing 

­countries/ (last visited June 27, 2013); HIV POLICY WORKING GROUP ON MSM AND OTHER SEXUAL MINORITIES, 

RECOMMENDATIONS FOR PEPFAR FIELD GUIDANCE ON HIV PROGRAMMING FOR MSM SUBMITTED TO THE OFFICE OF 

THE GLOBAL AIDS COORDINATOR ON MAY 5, 2010, available at jvvr<11yyy0ouoih0qti1Ýngu1ouoih11Cfxqece{1
PEPFAR_Guidance_Recs.pdf.
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 II.  Identity Politics in HIV and Human Rights: The Third Globalization

Yg"ecp"vtceg"ewttgpv"mpqyngfig"qh"ugz."igpfgt."ugzwcnkv{."cpf"JKX"vjtqwij"c"igpgcnqi{"
of  women’s  rights  activism  at  the  international  level. A  global  women’s  human  rights 

oqxgogpv"dgicp"kp"vjg"3;82u033"Vjg"yqogpÓu"tkijvu"oqxgogpv"ycu"qpg"qh"ocp{"kfgpvkv{/
dcugf"uvtwiingu"kpukfg"qh"yjcv"Fwpecp"Mgppgf{"fguetkdgu"cu"vjg"Vjktf"Inqdcnk¦cvkqp."kp"
yjkej" cp" Ðkfgpvkv{1tkijvu" eqorngzÑ" vjcv"ycu" fkuvkpevn{"Cogtkecp" kp" ejctcevgt" dgicp" vq"
emerge globally.34 Human rights became central to the contemporary understanding of law 

kp"vjg"eqpvgzv"qh"oqfgtp"kfgcnu"qh"Ðfgoqetce{."tkijvu."twng"qh"ncy"cpf"rtciocvkuo0Ñ35

Through developing funding mechanisms, galvanizing U.S. support for global women’s 

rights, and  lobbying for dedicated foreign assistance for women’s rights, U.S.  feminists 

drove the movement that would eventually become the global women’s rights movement 

as we see it today. Further, U.S. feminist theoretical modes of analysis and assessment (for 

better or worse) became the groundwork for much of  the future engagement on gender, 

sex, and sexuality in international human rights. The foundation laid by feminists plays an 

korqtvcpv"tqng"kp"vjg"rquv/JKX"gpicigogpv"qh"igpfgt."ugz."cpf"ugzwcnkv{"cevkxkuvu"kp"vjg"
international arena. 

A.  Feminism in the Third Globalization: United Nations (UN) Decade on    

  Women from 1975–1985 

Vjg"WP"Fgecfg"qp"Yqogp"dgicp"ykvj"vjg"Hktuv"Yqtnf"Eqphgtgpeg"qp"Yqogp."jgnf"
kp"Ogzkeq"Ekv{"kp"3;97036 In the years leading up to the conference, a growing patchwork 

33   A much larger international feminist engagement existed long beforehand. See generally JEAN QUATAERT, 

ADVOCATING  DIGNITY:  HUMAN  RIGHTS  MOBILIZATIONS  IN  GLOBAL  POLITICS  (2010).  Here,  however,  I  seek  to 

fkuvkpiwkuj"dgvyggp"pcvkqpcn"ngxgn"ekxkn"tkijvu"cevkxkuo"qt"pqp/tkijvu/qtkgpvgf"inqdcn"cfxqece{"cpf"cfxqece{"kp"
vjg"egpvtcnk¦gf"jwocp"tkijvu"ctgpc"xku/§/xku"WP"dqfkgu0"

34   Kennedy, Three Globalizations,  supra" pqvg" ;." cv" 42." 8:0"Mgppgf{" rctcnngnu" jwocp" tkijvu" vq"yjcv" jg"
vgtou" vjg" Ðngicn" eqtgÑ" qh" gcej" rtgegfkpi" rgtkqf0" Kp" vjg" Ýtuv" inqdcnk¦cvkqpÏEncuukecn" Ngicn"Vjqwijv" htqo"
3:72Î3;36Ïncy"ycu"wpfgtuvqqf"Ðcu"c"u{uvgo"qh"urjgtguÑ"hceknkvcvkpi" vjg"cwvqpqo{"hqt"rwdnke"cpf"rtkxcvg"
cevqtu0"Kp"vjg"ugeqpf"inqdcnk¦cvkqpÏvjg"Uqekcn"3;22Î3;8;Ïncy"dgecog"c"rwtrqukxg"cevkxkv{<"Ðc"tgiwncvqt{"
mechanism that could and should facilitate the evolution of social life in accordance with . . . perceived social 

kpvgtfgrgpfgpeg"cv"gxgt{"ngxgn"0"0"0"0Ñ"Id.

35   Id. at 21. 

58" " Yqtnf" Eqphgtgpeg" qh" vjg" Kpvgtpcvkqpcn" YqogpÓu" [gct." Ogzkeq" Ekv{." Ogz0." Lwpg" 3;ÎLwn{" 4." 3;97."
Fgenctcvkqp"qh"Ogzkeq"qp"vjg"Gswcnkv{"qh"Yqogp"cpf"Vjgkt"Eqpvtkdwvkqp"vq"Fgxgnqrogpv"cpf"Rgceg, U.N. 
Fqe0 G1Eqph088156"*Lwn{"4."3;97+0"
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of feminist organizations came together under the goal of reshaping the international legal 

qtfgt"cu"kv"rgtvckpgf"vq"yqogp0"Hqt"gzcorng."guvcdnkujgf"kp"3;96."Kuku"Kpvgtpcvkqpcn"uqwijv"
to  achieve “women’s human  rights  and  facilitating networking and  information  sharing 

qh"yqogpÓu"oqxgogpvu"kp"vjg"inqdcn"uqwvj0Ñ37"YKP"PGYU."ncwpejgf"kp"3;97."ugtxgf"cu"
c"eqpfwkv"hqt"pcvkqpcn"yqogpÓu"tkijvu"qticpk¦kpi"inqdcnn{"cu"vjktf"yqtnf"yqogp"cpf"Ýtuv"
world women sought to outline a global women’s rights agenda for the World Conference 

qp"Yqogp"jgnf"kp"Ogzkeq"Ekv{"kp"3;9705: This international feminist organizing largely 
tqqvgf"kvugnh"kp"ugeqpf/ycxg"hgokpkuv"kfgcu"qh"ÐyqocpÑ"cu"c"uvcdng"ecvgiqt{"cpf"uqwijv"
yqogpÓu"gswcnkv{"vjtqwij"fgetgcukpi"yqogpÓu"uwdqtfkpcvkqp"vq"ogp05; 

D0" Vyq"Hgokpkuv"EqpÞkevu"qp"Igpfgt."Ugz."cpf"Ugzwcnkv{

To  suggest  that  the  international  women’s movement  successfully  operated  as  one 

cohesive social movement would be incorrect.40"Qhvgp"hgokpkuv"cigpfcu"cv"vjg"kpvgtpcvkqpcn"
ngxgn"ygtg"kp"fktgev"eqpÞkev"ykvj"qpg"cpqvjgt0"Vyq"oclqt"hgokpkuv"eqpÞkevu"gogtigf"cpf"
continue to structure feminist engagement, alongside gender and sexuality activism, at the 

ngxgn"qh"kpvgtpcvkqpcn"jwocp"tkijvu"kp"vjg"3;;2u"cpf"4222u0"Vjgug"Ýuuwtgu"qh"vjg"yqogpÓu"

37   ISIS Women, Who We Are, ISIS INTERNATIONAL,"jvvr<11yyy0kukuyqogp0qti1kpfgz0rjrAqrvkqp?eqoaeqpvgp
v(xkgy?ctvkeng(kf?3594(Kvgokf?63"*ncuv"xkukvgf"Cwi0"6."4234+"*ÐKUKU"Kpvgtpcvkqpcn"Hgokpkuv"Pgvyqtm<"ÒVjg"
KHPÓu"rwtrqug"ku"vq"oqdknk¦g"uwrrqtv"cpf"uqnkfctkv{"coqpi"yqogp"qp"cp"kpvgtpcvkqpcn"uecng0ÓÑ+="see also The 
ISIS COLLECTIVE ANNUAL REPORT"33"*3;:4+."Tcfenkhhg"Uejngukpigt"Ctejkxgu"OE"725"Dqz"450"

5:" "PEGGY ANTROBUS, THE GLOBAL WOMEN’S MOVEMENT 37 (2004). See also Fran Hosken, Vqyctf"c"FgÝpkvkqp"
of Women’s Human Rights, 3 HUM. RTS. Q."3"*3;:3+0"

5;" " Mctgp" Gping." International  Human  Rights  and  Feminisms:  When  Discourses  Keep  Meeting,  in 
INTERNATIONAL LAW: MODERN FEMINIST APPROACHES"69."7;"*4227+<

Vjg"nkdgtcn"kpenwukqp"hqto"qh"vjg"vjktf"yqtnf"hgokpkuv"etkvkswg"ku"uvtwevwtcnn{"kpfkuvkpiwkujcdng"
from  early  feminist  doctrinal  inclusion  arguments.  Those  who  deploy  the  third  world 

hgokpkuv" nkdgtcn" kpenwukqp"crrtqcej"hqewu"qp"vjktf"yqtnf."qt"pqp/Yguvgtp."yqogp"tcvjgt"
than claiming to attend to all women. Still, they aim to interpret and deploy existing law to 

achieve their strategic aims.

62" C"mg{"rqkpv"qh" vgpukqp" kp" vjg" kpvgtpcvkqpcn"yqogpÓu"jwocp" tkijvu"oqxgogpv"ycu"dgvyggp"Ýtuv/yqtnf"
cpf" vjktf/yqtnf" hgokpkuvu0"Vjg"rtkoct{"fkhhgtgpeg"dgvyggp"Ýtuv/" cpf" vjktf/yqtnf" hgokpkuv" cigpfcu"ycu" vjg"
ncvvgtÓu"eqpegtp"ykvj"geqpqoke"kpgswcnkvkgu"rtqfwegf"d{"vjg"fkhhwukqp"qh" vjg"pgqnkdgtcn"Ðecrkvcnkuv"oqfgn"qh"
fgxgnqrogpv.Ñ"rtqoqvgf"nctign{"d{"vjg"Yqtnf"Dcpm"cpf"vjg"Kpvgtpcvkqpcn"Oqpgvct{"Hwpf0"Cu"uwej."hqt"vjktf/
yqtnf" hgokpkuvu" igpfgt" kpgswcnkv{"ycu" qpg" ecvgiqt{" kp" c" dtqcfgt" cpcn{uku" qh" encuu" kpgswcnkvkgu" rgtrgvwcvgf"
d{"vjg"ngice{"qh"eqnqpkcnkuo"cpf"vjg"pgy"kpvgtpcvkqpcn"fgxgnqrogpv"cigpfc0"Jqygxgt."Ýtuv/yqtnf"hgokpkuvu."
rtkoctkn{"Cogtkecp"hgokpkuvu."qhvgp"fkf"pqv"eqpukfgt"vjgug"ykfgt"vjktf/yqtnf"eqpegtpu"kp"ugvvkpi"inqdcn"hgokpkuv"
agendas. See Engle, supra pqvg"5;."cv"7;="Xcuwmk"Pguukcj."Toward a Feminist Internationality: A Critique of 
U.S. Feminist Legal Scholarship, 16 HARV. WOMEN’S L.J."3:;"*3;;5+0
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movement, and the theoretical and analytic frames that underpin feminist disagreement, 

provide the contours of future alliances and splits in global movements concerned with 

gender, sex, and sexuality. 

1. Feminist Conlict One: Sexuality and Agency—Sexual Subordination  
 (Dominance) Feminism vs. Sex-Positive Feminism 

The irst feminist conlict split feminist activists on the grounds of women’s agency 
with regard to sexuality: between a sex-subordination frame and a sex-positive frame. The 

sex-subordination framing limits agency in heterosexual sex, and prostitution epitomizes 

women’s sexual subordination. Sex-positive feminists, splitting from sex-subordination 
feminists during the sex wars, moved towards seeing the possibility of agency in women’s 
sexual relationships with men.41 The largely heterosexual framing of international feminist 

engagement was due, in part, to its emergence from concerns on reproductive rights. 

Reproductive rights organizing at the UN began in response to UN population policies.42 

The UN system began to “adopt policies aimed at controlling fertility” between 1962 and 

1972. The broader U.S. women’s movement in its various permutations was already an 
active part of the UN Decade on Women. However, reproductive rights activists were not 

active during the conferences on population and development despite favorable decisions 

in the U.S. Supreme Court on issues of abortion and family planning. This dramatically 
shifted in the 1980s as reproductive rights activists turned to international forums, building 

on the momentum of the UN Decade for Women in an attempt to challenge the increased 

conservative politics of the Reagan administration internationally which by 1984 led to 

the Mexico City Policy (also known as the Global Gag Rule) which further restricted U.S. 
funding for abortion. 43 Between 1984 and 1994, activism by the women’s rights community 

41  See Kathryn Abrams, Sex Wars Redux: Agency and Coercion in Feminist Legal Theory, 95 colum. l. 

rev. 304 (1995).

42  Jason Finkle & Barbara Crane, The Politics of Bucharest: Population, Development, and New 

International Economic Order, 1 PoPulation anD Dev. rev. 87, 88 (1975). Finkle and Crane document that 
support for population policies came from many countries including the United States and India, “who felt that 
rapid population growth was a serious impediment to development and that population and family planning 

programs were urgently needed. This view was met with considerable opposition from Catholic, Socialist, 
and African nations.” Id. at 102. By the 1970s the United States government was already the largest donor on 
population related programs. Id. at 102–03.

43  Jason Finkle & Barbara Crane, Ideology and Politics at Mexico City: The United States at the 1984 

International Conference on Population, PoPulation anD Dev. rev. 87, 88 (1985) at 1–2, 9–12, 17. Finkle and 
Crane describe how pressure from the U.N. Fund for Population Activities and the U.N. Population Division 
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led to one of the most often cited victories of the global reproductive rights movement: the 

International Conference on Population and Development (ICPD) at Cairo, now known 

as the Cairo Conference.44 The Cairo Conference was a meeting place for women’s rights 

activists working on a range of issues from access to abortion to coercive sterilization. The 

primary agenda for women’s rights organizations was to ensure that women’s empowerment 

and education were the central mechanisms through which population programs would 

be channeled, transforming them into reproductive health and rights interventions. The 

feminist project challenged population advocates and experts who wanted to retain a focus 

on population programs.45 At the conference itself, the International Women’s Health 

Coalition and the Women’s Environment and Development Organization (WEDO) led a 

person-strong Women’s Caucus. Advocates attended the NGO forum occurring in parallel 

with the Cairo conference and advocating for the inclusion of women’s empowerment 

with government delegations. Due to the inluence of women’s rights organizations, the 
women’s rights activists were also appearing on oficial country delegations, and prime 
ministers from two countries, Norway and Pakistan, spoke of women’s empowerment as 

central to addressing the population crisis.46 The hard work paid off: unlike the Bucharest 

Conference and Mexico City Conference before it, the third conference on population and 

led governments to reconvene in 1984 and revisit the 1974 plan. By then the geopolitical landscape had shifted 

with United States social conservatism and the rise of neoliberalism. The United States government’s position 

at the population conference epitomized this shift. Rather than push for programming to slow population 

growth, the United States issued a statement that “population growth is, of itself, a neutral phenomenon.” Most 

controversially, the United States pushed for policies (that came to be known as the Global Gag Rule or Mexico 

City Policy) going beyond the existing mandate that United States dollars could not be used for abortion 

funding. This shift in the United States government’s position was the outcome of active political mobilization 

of the “right-to-life” movement to ensure that the delegation sent to Mexico City was a “pro-life” delegation. 

Senator James L. Buckley was chosen as head of the United States delegation because of “his acceptability of 

right to life groups.” There were no population experts in the entire delegation—this is crucial as the political 

project amongst population experts had shifted from population control to a broader focus on the need for 

voluntary family planning and access to safe abortion. The delegation, at the behest of the conservative Reagan 

administration, was catering not only speciically to the pro-life lobby groups in the United States but also 
trying to demonstrate its responsiveness to the conservative agenda within the U.S. 

44  minDY roseman & laura reicHenbacH, reProDuctive HealtH anD Human rigHts: tHe waY forwarD 

(2011).

45  Shara Neidell, Women’s Empowerment as a Public Problem: A Case Study of the 1994 International 

Conference on Population and Development, 17 PoPulation res. & Pol’Y rev. 247, 249 (1998). Boston 

Women’s Health Book Collective also played a key role in mobilizing decentralized groups on the issue of 

women’s health and reproductive rights. Boston Women’s Health Book Collective, Radcliffe Schlesinger 

Archives MC 503 Box 73. 

46  Neidell, supra note 45, at 251.
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development emerged with Platform for Action with an explicit women’s rights message:

Empowerment and status of women: The empowerment of women and 

improvement of their status are important ends in themselves and are 

essential for the achievement of sustainable development. The objectives 

are: to achieve equality and equity between men and women and enable 

women to realize their full potential; to involve women fully in policy and 

decision-making processes and in all aspects of economic, political and 

cultural life as active decision-makers, participants and beneiciaries; and to 
ensure that all women, as well as men, receive the education required to meet 

their basic human needs and to exercise their human rights. Recommended 

actions include, among others, establishing mechanisms for women’s 

equal participation and equitable representation at all levels of the political 

process and public life; promoting women’s education, skill development 

and employment; and eliminating all practices that discriminate against 

women, including those in the workplace and those affecting access to 

credit, control over property and social security. Countries should take 

full measures to eliminate all forms of exploitation, abuse, harassment and 

violence against women, adolescents and girls. In addition, development 

interventions should take better account of the multiple demands on 

women’s time, with greater investments made in measures to lessen the 

burden of domestic responsibilities, and with attention to laws, programmes 

and policies which will enable employees of both sexes to harmonize their 

family and work responsibilities.47

Feminists celebrated the resulting ICPD Cairo Platform for Action as a victory. 

Despite these gains, some feminists continued to be unsatisied with the ICPD 
outcomes.48 Sex-positive feminists who saw the potential for agency in women’s sexuality 

noted the distinct absence of the idea of sexual rights in the context of the new Programme 

for Action (“PfA”).49 For sex-positive feminists, sexuality was core to understanding 

47  International Conference on Population and Development Program of Action, Cairo, Egypt, Sept. 5–13, 

1994, Programme of Action, Ch. IV, U.N. Doc. A/CONF.171/13/Rev.1. 

48  Sonia Correa & Susan Jolly, Development’s Encounter with Sexuality: Essentialism and Beyond, in 

DeveloPment witH a boDY: sexualitY, Human rigHts anD DeveloPment 25 (Andrea Cornwall et al., eds., 

2008).

49  Sonia Correa et al., Thinking Beyond ICPD + 10: Where Should Our Movement Be Going?, 13 reProD. 

HealtH matters 109, 110 (2005): 
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women’s capacity for agency in sexual and reproductive health services and in their sexual 

relationships. Sexuality had been on the table for negotiations at the ICPD conference, but 

delegations in Cairo from Islamic and Catholic countries kept sexuality bracketed during 

the negotiations process. In the end, the only manifestation of sexuality in the document 

was with regard to heterosexual relations.50 

For these sex-positive feminists, negotiating language on sexuality and sexual rights 

became a key goal of the Fourth World Conference on Women in the 1995 Platform for Action 

(“Beijing PfA”). Feminists were partially successful in getting sexuality into the PfA. The 

word “sexuality” appears ten times in the inal Platform for Action. Here is one example: 

The human rights of women include their right to have control over 

and decide freely and responsibly on matters related to their sexuality, 

including sexual and reproductive health, free of coercion, discrimination 

and violence. Equal relationships between women and men in matters of 

sexual relations and reproduction, including full respect for the integrity of 

the person, require mutual respect, consent and shared responsibility for 

sexual behaviour and its consequences.51

Sex-positive feminists claimed the Beijing PfA as a victory and marked it as the irst 
time an international consensus document recognized both sex and reproduction.52 

From a more detached and slightly critical view of the Cairo and Beijing processes, the inal 
documents were far from perfect[:] . . . three major gaps . . . were identiied. First was the 
failure to provide for access to safe, legal abortion as a basic human right. Second was the 

very limited way sexual rights were deined and not even named in these documents, even 
though we did make some progress. And third, the problem of resources and the failure of 

these documents to address the larger questions of privatization, market forces, debt burden, 

militarization, and all of the macro-economic and macro-political forces that have impeded 

making sexual and reproductive health and rights more than words.

50  Sex-positive feminists sought to understand the language of sexuality as broadly as possible. See, e.g., 

Rosalind Petchesky & Rhonda Copelon, Sex, Gender, and Power, in sex, genDer, anD Power in framing tHe 

sexual subJect 84 (Richard Parker ed., 1995) (“Yet, while there is no explicit reference to sexual rights for 

gays, lesbians, or unmarried persons (or anyone else, for that matter), neither does paragraph 7.2 expressly limit 

its principle of self-determination, safety, and satisfaction in sexual life to heterosexuals, married couples, or 

adults.”). 

51  Fourth World Conference on Women: Action for Equality, Development and Peace, Beijing, China, Sept. 
15, 1995, Beijing Declaration and Platform of Action, U.N. Docs. A/CONF.177/20 & A/CONF.177/20/Add.1 

[hereinafter Beijing Declaration].

52  Petchesky & Copelon, supra note 50, at 85.
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Advocacy based in dominance feminist modes of understanding sexuality did not 

disappear, however. Rather, dominance feminist understandings of women’s sexuality 

retained two strongholds. First, despite a push towards a more complicated understanding 

of sexuality, much feminist organizing in the context of sexual and reproductive health 

relied on the idea that women’s choices were constrained due to patriarchy, and women’s 

interpersonal relationships with men were core to this lack of reproductive agency. This 

understanding of women’s sexual relationships with men retains saliency in reproductive 

rights circles as well as in the women’s rights/HIV movement. 

Second, the feminist anti-traficking movement resting largely on dominance feminist 
framings of sexuality has seen success, albeit unevenly, in international human rights and 

legal advocacy.53 Anti-traficking advocacy reproduced the “sex wars” internationally 
often pitting sex-positive feminists against abolitionist feminists. The latter group found 

pornography to be emblematic of women’s sexual subordination, resulting in a series of 

U.S. and international legal strategies to ban pornography, sex work, and traficking with 
the end goal of ending women’s subordination. 

As sex-positive feminism and dominance feminism developed separate strongholds 

(with considerable overlap in the context of reproductive rights activism) they laid an 

important foundation for later gender, sex, and sexuality activism in the context of HIV 

(see Table One).

2. Feminist Conlict Two: The Stabilization of Sex and Gender vs.   
 Gender Constructivism

The second point of conlict in international feminist approaches to law and development 
is the stability of “woman” as a category. This has important resonance in later HIV 
advocacy when we see that some groups of women are pushed out of the concretized 

understandings of women inside of international development.54 

53  anne gallagHer, tHe international law of Human trafficKing 64 (2010); Janie Chuang, Rescuing 

Traficking from Ideological Capture: Prostitution Reform and Anti-Traficking Law and Policy, 158 u. Pa. 

l. rev. 1655 (2010). For example, CEDAW article 6 states that “parties shall take all appropriate measures, 
including legislation, to suppress all forms of trafic in women and exploitation of prostitution of women.” 
CEDAW, supra note 24, at 193.

54  Brenda Cossman, Gender Performance, Sexual Subjects and International Law, 15 can. J.l. & 

JurisPruDence 281 (2002).
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The focus on “Women in Development” (WID) also emerged from the momentum of 

the 1970s UN Decade on Women. Actions by the United States and British Commonwealth 

exempliied the WID focus. In 1973, the United States passed the Foreign Assistance Act 
Percy Amendment requiring U.S. bilateral aid to “integrate women into the economies of 

developing countries.”55 In 1974, the United States Agency for International Development 
(USAID) established its Women in Development ofice. In the international human rights 
arena, the 1979 CEDAW noted women’s equality as a priority: “[T]he Charter of the United 
Nations reafirms faith in fundamental human rights, in the dignity and worth of the human 
person and in the equal rights of men and women.”56

Early critiques that Women and Development did not take on broader ideas of gender 
led to a terminology shift to “Gender and Development” to be more inclusive of men 

and women.57 This conception of gender was narrow in its male/female understanding of 

gender. In other words, the conception of gender was largely about men and women and 
largely heterosexual.

WID and GAD set the stage for the “mainstreaming of gender,” the idea that all 
development and human rights projects should consider gender. Gender mainstreaming 

irst appeared in the Forward Looking Strategies for the Advance of Women, adopted in the 
Third World Conference on Women in 1985.58 By the 1995 Beijing Conference on Women, 
the term “gender mainstreaming” was fully integrated into the Platform for Action59 and 

had been “taken up” by the U.N. Commission on the Status of Women, the U.N. Secretary 
General, and then by the U.N. Economic and Social Council.60 

Mainstreaming a gender perspective is the process of assessing the 

implications for women and men of any planned action, including

55  22 U.S.C. 2151k §113 (1973).

56  CEDAW, supra note 24, at 193.

57  Hillary Charlesworth, Not Waving but Drowning: Gender Mainstreaming and Human Rights in the 

United Nations, 18 Harv. Hum. rts. J. 1, 2 (2005).

58  Id. at 3. 

59  Beijing Declaration, supra note 51 (“Many Governments have enacted legislation to promote equality 

between women and men and have established national machineries to ensure the mainstreaming of gender 

perspectives in all spheres of society. International agencies have focused greater attention on women’s status 
and roles.”).

60  Charlesworth, supra note 57, at 1.
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legislation, policies or programs, in all areas and at all levels. It is a strategy 

for making women’s as well as men’s concerns and experiences an integral 

dimension of the design, implementation, monitoring, and evaluation of 

policies and programmes in all political, economic, and societal spheres 

so that women and men beneit equally and inequality is not perpetuated. 
The ultimate goal is to achieve gender equality.61

At its most basic level, gender mainstreaming pushed for formal equality in human 
rights and development institutions, i.e., more representation of women in the treaty bodies, 

the enactment of laws that provide for formal equality for women relative to men, and a 
greater focus on women in development with a irst step being sex-disaggregated data to 
better understand the current status of women.62 The movement towards formal equality 
rested on the assumption that women are a clearly deined group. 

However, some feminists critiqued the stability of the category of “woman,” resisting 
the idea that woman was a self-evident category based in biology. As Brenda Cossman 
argues:

In international law, to the extent that feminist scholarship and activism has 

have succeeded in getting gender on the agenda at all, the understanding 

of gender and its relationship to sex remains fairly traditional. Gender is 

the social meaning given to biological differences of sex. In this, sex, then, 

continues to operate as the biological and natural differences of male and 

female bodies.63 

The category “woman” not only undermines more complicated understandings of the 
relationship between biology, sex, and gender, but its reiication as a self-evident group 
produces “marginalized subjects” and “gender outlaws”64 in the context of international 

law.65 Gender outlaws are described by Cossman as “the queer subject, the drag queen, the 

61  Rep. of the Economic and Social Council (ECOSOC), Sept. 18, 1997, U.N. Doc. A/52/3; GAOR, 52d 
Sess., Supp. No. 3 (1997).

62  Id.

63  Cossman, supra note 54.

64  Id. at 282.

65  The queer feminist critique comes largely from Judith Butler’s notion of gender and performativity not as 
a “singular act, but a repetition and ritual, which achieves its effects through its naturalization in the context of 
a body, understood, in part, as culturally sustained temporal duration.” butler, supra note 7, at xv.



Columbia Journal of Gender and law 2326.1

bull dyke, the cross dresser, the transsexual, the transgendered, the sex worker and the 

S/M dominatrix.”66 This conlict represents the second feminist conlict (see Table One).

 3. Two Feminist Conlicts and Their Corresponding Ideas About Women

The two feminist conlicts described above produced different ideas about women, sex, 
gender, and sexuality that took hold in international law. 67

Table One: Feminist Ideas about Women’s Bodies and Women’s Agency

Feminist Conlict One Dominance Feminism Sex-Positive

 Key Ideas  Women’s lack of agency in   
 heterosexual sex

 Sex work = traficking
 

 Women may have agency in    
 heterosexual sex

 Sex work can be a source  

 of agency, sex work can be 
 work

66  Cossman, supra note 54, at 282, 289 (2002). Cossman asserts a particular universality to these gender 
outlaws: “Inevitably, some will object that these are quintessentially Western identities, of little or no concern to 
the post colonial subject. This objection is typically deployed as a delegitimizing move, intended to culturally 
triumph any discussion of these marginalized sexualities as decadent and western, as corrupting and corrosive 
inluences of a westernized modernity. But, these gender outlaws, and their discursively produced erotically 
charged bodies are as cross cultural as their constituting categories of sex and gender.” Cossman notes that the 
Special Rapporteur’s report on Violence Against Women does however take a much more constructivist position 
on gender. See also Ali Miller, Fighting Over the Figure of Gender, 31 Pace l. rev. 837 (2012); Mindy Jane 
Roseman & Alice Miller, Normalizing Sex and Its Discontents: Establishing Sexual Rights in International 

Law, 34 Harv. J.l. & genDer 327 (2011); Dianne Otto, International Human Rights Law: Towards Rethinking 

Sex/Gender Dualism and Asymmetry, in a researcH comPanion to feminist legal tHeorY (Margaret Davies 
& Vanessa Munro eds., 2013).

67  See also Dianne Otto, Lost in Translation: Re–scripting the Sexed Subjects of International Human Rights 

Law, in international law anD its otHers 318–56 (A. Orford ed., 2006).
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Feminist Conlict Two Sex Stabilization 

(Gender = Woman)

Gender as a Construct

Key Ideas Gender = Woman

Dominance feminism is 

primary activist framing

Heterosexuality structures 

understanding of sexuality

Gender = Array of Genders

Activists draw on sex-

positive feminism, queer, 

and LGBT framings

Heterosexuality is one of 

several ways of imagining 

sexuality

These two feminist conlicts are central to understanding the engagement of new 
groups concerned with gender, sex, and sexuality in the international legal arena, e.g., sex 

workers and gay men. First, the feminist conlicts set the terrain upon which gay men and 
sex workers would build their own gender, sex, and sexuality legal advocacy strategies. 

Second, the conlicts within feminism laid the groundwork for parallel conlicts amongst 
sex workers and gay men. 

 III. Shifting Terrain: HIV/AIDS and the Return to Biology

 A. HIV/AIDS in the United States:68 Identity, Epidemiology, and Risk

The early construction by epidemiologists in the United States of HIV as impacting 

68  The United States was and remains the dominant inluence on gender, sex, and sexuality projects globally, 
largely through dispersal of aid monies. This enormous transfer of inancial resources serves as a conduit 
for exporting U.S. battles on sex, gender, and sexuality globally. The 2003 Bush administration passed the 

Leadership Act on HIV/AIDS, TB, and Malaria, also known as President’s Emergency Plan for AIDS Relief 

(PEPFAR), dedicating $15 billion toward preventing and treating the spread of HIV, in combination with 

the millions of dollars directed towards anti-traficking programs and the historic United States government 
position as the largest funder of population and reproductive health programs. See United States Leadership 

Against HIV/AIDS, Tuberculosis, and Malaria Act of 2003, Pub. L. No. 108–25, 117 Stat. 711 (2003) (current 

version at 22 U.S.C.A. §§7601–7604 (West 2010)); see also U.S. Department of State, U.S. Government 

Anti-Traficking in Persons Project Funding (Fiscal Year 2009), available at http://www.state.gov/j/tip/rls/
fs/2010/144670.htm; Preeti Patel et al., Tracking Oficial Development Assistance for Reproductive Health in 
Conlict-Affected Countries, 6 Plos meD. 1 (2009). See, for example, Günter Frankenberg, “In the Beginning 
of All the World was America”: AIDS Policy and Law in West Germany, 23 N.Y.u. J. int’l l. & Pol. 1079 

(1990–1991), discussing the initial inluence of the United States on the West German response to HIV.
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rtkoctkn{" Ðjqoqugzwcnu.Ñ8;" cpf" vjg" gctn{" JKX" fgukipcvkqpu" qh" Ic{" Tgncvgf" Koowpkv{"
Fkuqtfgt" *ITKF+70  and  Gay  Compromise  Syndrome,71" fgvgtokpgf" JKXÓu" fguvkp{" cu"
embedded in the identity politics of sex, sexuality, and gender.72 As the epidemic continued, 

kfgpvkv{" cpf" tkum"ygtg" eqpÞcvgf=" c" tgxkgy" qh" gctn{" grkfgokqnqikecn" cpf" rqrwnct"ogfkc"
ctvkengu" cdqwv" vjg"JKX" grkfgoke" tgxgcnu" unkrrcig"dgvyggp" cpcn" ugz" cpf"dgkpi" Ðic{Ñ"qt"
ÐjqoqugzwcnÑ" cu" c" tkum" hcevqt—one  describing  an  act  (anal  sex)  and  the  latter  two  as 
reference to an identity or person.73"Hqt"gzcorng."kp"3;:4"vjg"Egpvgtu"hqt"Fkugcug"Eqpvtqn"
*EFE+"uvcvgf"vjcv"oquv"ecugu"qh"JKX"jcf"qpg"qh"ugxgtcn"kfgpvkÝcdng"Ðtkum"hcevqtu.Ñ"pcokpi"
Ðocng"jqoqugzwcnkv{Ñ"cu"qpg"qh"vjgo074 

Grkfgokqnqi{"rnc{gf"c"mg{"tqng"kp"vjg"eqpuqnkfcvkqp"qh"ic{"kfgpvkv{"rqnkvkeu"kp"JKX"
as  epidemiologists  isolated  and  promoted  anal  sex  as  the  key mode  of  transmission  of 

JKX"coqpiuv"ic{"ogp0"Cu"ic{"cevkxkuo"ujkhvgf"htqo"ugzwcn"nkdgtcvkqp"vq"JKX."ic{"ogp"
increasingly understood themselves as a subordinated group. 75 Like patriarchy for feminists, 

8;" "Egpvgtu" hqt"Fkugcug"Eqpvtqn."Rpgwoqe{uvku"RpgwoqpkcÏNqu"Cpigngu."OORTALITY & MORBIDITY WKY. 

TEP0." Lwpg" 7." 3;:3.  available  at  http://www.cdc.gov/mmwr/preview/mmwrhtml/june_5.htm  (“In  the  period 
Qevqdgt"3;:2ÎOc{"3;:3."7"{qwpi"ogp."cnn"cevkxg"jqoqugzwcnu."ygtg"vtgcvgf"hqt"dkqru{/eqpÝtogf"Rpgwoqe{uvku"
carinii" rpgwoqpkc" cv" 5" fkhhgtgpv" jqurkvcnu" kp" Nqu"Cpigngu." Ecnkhqtpkc0Ñ+=" see" Egpvgtu" hqt" Fkugcug" Eqpvtqn."
Ewttgpv" Vtgpfu"Wrfcvg" qp"Ceswktgf" Koowpg"FgÝekgpe{" U{pftqog" *CKFU+ÏWpkvgf" Uvcvgu."OORTALITY  & 

MORBIDITY WKY0"TEP0."Ugrv0"46."3;:4."available at http://www.cdc.gov/mmwr/preview/mmwrhtml/00001163.
htm [hereinafter MMWR."Ugrv0"46."3;:4_"*ÐCrrtqzkocvgn{"97'"qh"CKFU"ecugu"qeewttgf"coqpi"jqoqugzwcn"
or bisexual males, among whom the reported prevalence of intravenous drug abuse was 12%. Among the 20% 

of known heterosexual cases (males and females), the prevalence of intravenous drug abuse was about 60%. 

Haitians residing in the United States constituted 6.1% of all cases (2), and 50% of the cases in which both 

jqoqugzwcn"cevkxkv{"cpf"kpvtcxgpqwu"ftwi"cdwug"ygtg"fgpkgf0"Coqpi"vjg"36"CKFU"ecugu"kpxqnxkpi"ocngu"wpfgt"
60 years old who were not homosexuals,  intravenous drug abusers, or Haitians,  two (14%) had hemophilia 

C0Ñ+0

70   See Lawrence Altman, Pgy"Jqoqugzwcn"Fkuqtfgt"Yqttkgu"Jgcnvj"QhÝekcnu, N.Y. TIMES."Oc{"33."3;:40"

93" "Igqtig"Qycnf"gv"cn0."Attempted Immune Stimulation in ‘Gay Compromise Syndrome’, 5:4"BRIT. MED. J. 

32:4"*3;:4+0

72   Ic{"OgpÓu"Jgcnvj"Etkuku."Tgeqtfu"3;97Î3;9:."3;:4Î3;;;"*qp"Ýng"ykvj"vjg"Pgy"[qtm"Rwdnke"Nkdtct{"
Jwocpkvkgu"cpf"Uqekcn"Uekgpegu"Nkdtct{"Ocpwuetkrvu"cpf"Ctejkxgu"Fkxkukqp+0"

73   Altman, supra"pqvg"920"Cnvocp"jkijnkijvu"vjcv"uekgpvkuvu"ctg"ecnnkpi"vjg"fkuqtfgt"I0T0K0F0ÏIc{"Tgncvgf"
Koowpkv{"Fkuqtfgt0"

74   MMWR Ugrv0"46."3;:4."supra pqvg"8;"*ÐQpn{"c"uocnn"rgtegpvcig"qh"ecugu"jcxg"pqpg"qh"vjg"kfgpvkÝgf"tkum"
factors (male homosexuality, intravenous drug abuse, Haitian origin, and perhaps hemophilia A). To avoid a 

tgrqtvkpi"dkcu."rj{ukekcpu"ujqwnf"tgrqtv"ecugu"tgictfnguu"qh"vjg"cdugpeg"qh"vjgug"hcevqtu0Ñ+0

97" "Vjg"Wpkvgf"Uvcvgu" iqxgtpogpvÓu" tgurqpug" ku" pqy"pqvqtkqwu." cu" hgfgtcn" cpf" uvcvg" qhÝekcnu" kipqtgf" vjg"
grkfgoke" cpf" vjg" korcev" kv"ycu" jcxkpi" cu"JKX" urtgcf" htqo"qpg"octikpcnk¦gf" itqwr" vq" cpqvjgt0"Vjg" gctn{"
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gay men understood heteronormativity  to be  the  subordinating  force.76  It  kept gay men 

in the closet and thwarted the ability to access much needed sexual health education and 

services.77"Vqigvjgt" vjg" eqpuvtwevkqp" qh"JKX" cu" c" ic{" fkugcug." vjg" grkfgokqnqikecn" tkum"
factors of anal sex and homosexuality, and gay men’s activism coalesced into a gay men’s 

health movement.9: New organizations including the Gay Men’s Health Crisis responded 

d{"rtqxkfkpi"nkhg/ucxkpi"ugtxkegu"yjkng"cfxqecvkpi"hqt"ic{"ogpÓu"jgcnvj"pggfu09;"Kfgpvkv{/
dcugf"qticpk¦kpi"dgecog"vjg"rtkoct{"oqfg"qh"cevkxkuv"tgurqpug"vq"vjg"JKX"grkfgoke0"

Cnqpiukfg" kvu" uvkiocvk¦kpi" ghhgev" qp" ic{" ogp." vjg" eqpuvtwevkqp" qh" JKX" cu" c" Ðic{"
fkugcugÑ"jcf"cpqvjgt"fqypukfg<"fgurkvg"vjg"hcev"vjcv"yqogp"eqwnf"eqpvtcev"JKX."vjg{"ygtg"
not being readily detected as having the illness.:2 Early discourses of women’s biological 

xwnpgtcdknkv{" uwiiguvgf" vjcv" yqogp" ygtg" nguu" uwuegrvkdng" vq" eqpvtcevkpi" JKX0" Vjku" ku"
gzgornkÝgf"d{"cp"knnwuvtcvkqp"qh"vjg"umkp"kp"vjg"tgevwo."vjg"wtgvjtc."cpf"vjg"xcikpc"kp"c"
3;:7"Discover magazine article. Next  to  the  image of  the  rectum reads “the vulnerable 
tgevwo.Ñ"qwvnkpkpi"vjcv"vjg"umkp"qh"vjg"tgevwo"ku"htcikng"cpf"gcukn{"kpxcfgf0"Vjg"kocig"qh"
vjg"xcikpc"ku"ncdgngf<"Ðvjg"twiigf"xcikpc0Ñ"Vjg"ceeqorcp{kpi"vgzv"uwiiguvu"vjcv"xcikpcn"
ycnnu"ctg"tgukuvcpv"vq"vjg"JKX"xktwu"cu"vjg{"ctg"eqorqugf"qh"Ðrncvg/nkmg"uswcoqwu"egnnu"vjcv"
tgukuv"twrvwtgÑ"cpf"ctg"fgukipgf"vq"ykvjuvcpf"vtcwoc0 :3

gzcorngu"ctg"rngpv{<" vjg"dncvcpv"fkutgictf"d{" vjg"Tgcicp"cfokpkuvtcvkqp"qh" vjg"JKX"grkfgoke." vjg"gzvtgog"
measures taken against the gay community under the auspices of public health, a lack of investment in access 

vq" vtgcvogpv." vjg" uvkiocvk¦cvkqp"qh"rgqrng" nkxkpi"ykvj"JKX." cpf" vjg"fgvckpogpv"qh"JKX/rqukvkxg"Jckvkcpu" kp"
Guantanamo. See George Annas, Fgvgpvkqp"qh"JKX/Rqukvkxg"Jckvkcpu"cv"Iwcpvcpcoq."54;"NEW ENG. J. MED. 

7:;"*3;;5+="Cllen White, Reagan’s AIDS Legacy/Silence Equals Death, SFGATE.COM, http://www.sfgate.com/
qrkpkqp1qrgphqtwo1ctvkeng1Tgcicp/u/CKFU/Ngice{/Ukngpeg/gswcnu/fgcvj/49732520rjr"*ncuv"xkukvgf"Cwiwuv"7."
2013).

98" "Uqog"jcxg"ctiwgf"vjcv"vjg"CKFU"tgurqpug"kp"kpfwuvtkcnk¦gf"eqwpvtkgu"qeewttgf"nctign{"htqo"eqoowpkv{"
cevkxkuvu"cpf"qticpk¦cvkqpu0" Lqpcvjcp"Ocpp"gv"cn0."Toward a New Health Strategy  to Control  the HIV/AIDS 
Rcpfgoke, 22 J.L. MED. & ETHICS"66"*3;;6+0

77   JANET HALLEY, SPLIT DECISIONS: HOW AND WHY TO TAKE A BREAK FROM FEMINISM"4:Î52"*4228+0

9:" "See"gctn{"Þ{gt"htqo"Kpfkxkfwcn"Ic{"OgpÓu"Jgcnvj"Enwdu"qh"Cogtkec."What Every Gay Man Should Know 
About AIDS."3;:7"*htqo"Eqnngevkqpu"qh"vjg"UokvjuqpkcpÓu"Pcvkqpcn"Owugwo"qh"Cogtkecp"Jkuvqt{."Fkxkukqp"qh"
Medicine and Science).

9;" "Ocpp"gv"cn0."supra"pqvg"98."cv"66Î670

:2" "See Losing the Battle, Highlighting the Shifting Epidemic to Women, TIME."Cwi0"5."3;;4"*htqo"Eqnngevkqpu"
qh"vjg"UokvjuqpkcpÓu"Pcvkqpcn"Owugwo"qh"Cogtkecp"Jkuvqt{."Fkxkukqp"qh"Ogfkekpg"cpf"Uekgpeg+"*fkuewuukpi""
vjg"itqykpi"cyctgpguu"qh"yqogpÓu"tkum"qh"eqpvtcevkpi"JKX+="see also TREICHLER, supra pqvg"8."cv"3:0

:3" "Lqjp"Ncpiqpg."AIDS, DISCOVER."Fge0"3;:7."cv"8"*htqo"Eqnngevkqpu"qh"vjg"UokvjuqpkcpÓu"Pcvkqpcn"Owugwo"
qh"Cogtkecp"Jkuvqt{."Fkxkukqp"qh"Ogfkekpg"cpf"Uekgpeg+0"See also TREICHLER, supra pqvg"8."cv"3:0"
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Feminists  understood  the  lack  of  awareness  and  interest  in  women’s  vulnerability 

vq"JKX"cu" vjg"rtqfwev"qh"yqogpÓu"qpiqkpi"uwdqtfkpcvkqp" kp" vjg"eqpvgzv"qh" vjg"ogfkecn"
establishment. Fgurkvg"htgswgpvn{"yqtmkpi"vqigvjgt"hqt"JKX/tgncvgf"cevkxkuo"cpf"rtqxkfkpi"
support, :4 some feminists understood gay men to be implicated in what Linda Singer called 
vjg"Ðic{"ocng"jgigoqp{Ñ<

The earlier discussion focused on the way in which conditions of sexual 

epidemic have been exploited as an occasion for recirculating homophobic 

discourse,  which,  in  this  case,  especially  targets  gay  men.  But  the 

egpvtcnkv{"vjcv"vjg"CKFU"etkuku"pqy"qeewrkgu"kp"vjg"rwdnke"eqpuekqwupguu"ku"
an indication that gay men are no longer exclusively positioned as victims 

or pariahs, but have also come to occupy a central role in determining how 

vjg"CKFU"etkuku"ku"dgkpi"tgrtgugpvgf."cpf"yjcv"uvtcvgikgu"ctg"dgkpi"wugf"
vq"eqrg"ykvj"kv0"Uchg"ugz"vgejpkswgu"dgicp"cu"c"nqecn"fkueqwtug"ykvjkp"vjg"
gay community. Their current level of cultural circulation is testimony to 

the gay community’s success  in promoting a  local product  to  the status 

of national prominence. The effect of this gay male hegemony has been 

c" Ýiwtcvkqp" qh" vjg" fkogpukqpu" cpf" kuuwgu" eqpukfgtgf" wpfgt" vjg" twdtke"
of epidemic .  .  . one effect of this hegemony is that although increasing 

numbers of women are suffering from the disease, most of the literature 
tends to ignore this fact.:5 

Vjg"kfgc"qh"vjg"ic{"ocng"jgigoqp{"tguqpcvgf"ykvj"c"dtqcfgt"dkq/rqnkvkecn"dcvvng"vjcv"
jcf"dggp"qpiqkpi"kpukfg"qh"ogfkecn"cpf"uekgpvkÝe"tgugctej"ukpeg"vjg"ncvg"3;82u<"vjg"cevkxkuo"
by  feminists  and  racial minorities  to  include women’s  and minority  bodies  in medical 

research as research subjects.:6 This activism relied on the argument that the “white male 

dqf{Ñ"wrqp"yjkej"uekgpvkÝe"tgugctej"ycu"eqpfwevgf"fkf"pqv"tgxgcn"ogfkecn"fkuvkpevkqpu"
complicated  by  race  and  sex.:7  Activists  sought  that  women  and  minority  bodies  be 
kpenwfgf"cu"tgugctej"uwdlgevu" kp"qtfgt" vq"ngctp"oqtg"cdqwv"jqy"JKX"cpf"CKFU/fgÝpkpi"

:4" "Kv"ku"eqooqp"vq"jgct"yqogp"yjq"ygtg"kphgevgf"gctn{"kp"vjg"JKX"grkfgoke"fkuewuu"uggmkpi"cpf"tgegkxkpi"
support from support groups of largely gay men. See, e.g.."Lghh"Dgtt{."One­on­One with Dawn Averitt Bridge, 
POSITIVELY  AWARE." Lwn{" 422;." available  at" jvvr<11rqukvkxgn{cyctg0eqo1422;12;a261fcypacxgtkvvadtkfig0
ujvon="Oct{"Hkujgt"("Fcyp"Cxgtkvv"Dtkfig."Leading Ladies."RQ¥."Oct0"4232."cv"56."available at http://www.
vjgygnnrtqlgev0qti1gpaWU1Vqqnu1RtguuTgngcugu1RQ¥akpvgtxkgyaFcypaCxgtkvvaDtkfigaOct{aHkujgt0rfh0"

:5" "LINDA SINGER, EROTIC WELFARE: SEXUAL THEORY AND POLITICS IN THE AGE OF EPIDEMIC :5"*3;;5+0

:6" "EPSTEIN, INCLUSION, supra note 6, at 17. Epstein is careful to highlight the difference between the activist 
claim of exclusion and the reality that racial minorities had long been serving as research subjects. 

:7" "STEVEN EPSTEIN, IMPURE SCIENCE: AIDS, ACTIVISM, AND THE POLITICS OF KNOWLEDGE"62Î63"*3;;8+0"
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illnesses  would  be  experienced  by  people  of  color  and women  differently.  Sociologist 

Uvgxgp"Gruvgkp" fguetkdgu" jqy" hgokpkuv" cpf" tceg/dcugf" cevkxkuo" vq" fgeqpuvtwev" uqekcnn{"
eqpuvtwevgf"fkhhgtgpegu"dgvyggp"ogp"cpf"yqogp"cpf"tcekcn"itqwru"ygtg"Þkrrgf"ykvj"vjku"
new  form  of  activism. Feminist  activists  were  now  rooting  difference  in  biology;  race 

activists were doing the same::8 

Ogfkecnn{" tgngxcpv" dkqnqikecn" fkhhgtgpeg" Ýpfkpiu" d{" ugz." nkmg" vjg"
eqttgurqpfkpi"fkhhgtgpeg"Ýpfkpiu"d{"tceg."ctg"dqvj"ecwug"cpf"eqpugswgpegu"
qh" vjg" kpenwukqp/cpf/fkhhgtgpeg" rctcfkio0" Qp" qpg" jcpf." cfxqecvgu" qh"
change  used  early  reports  of  such  differences  as  one  rationale  for  their 

rtqrqugf"kpenwukqpct{"tgrqtvu="cpf"qp"vjg"qvjgt"jcpf."vjg"guvcdnkujogpv"qh"
new  inclusionary policies  and procedures  for  subgroup comparisons has 

tguwnvgf"kp"vjg"rtqnkhgtcvkqp"qh"fkhhgtgpeg"Ýpfkpiu0:9

Vjg"dkqnqikecn"wpfgtrkppkpiu"qh"ÐfkhhgtgpegÑ"cevkxkuo"d{"cfxqecvgu"hqt"yqogp"cpf"
tcekcn"okpqtkvkgu"etgcvgu"vjg"pggf"vq"gzcokpg"yjcv"Gruvgkp"ecnnu"Ðdkqrqnkvkecn"ekvk¦gpujkr.Ñ"
or  the  desire  for  political  participation  in  the  context  of  “biomedical  technologies  and 

cwvjqtkvkgu"tgrtqfwekpi"cpf"vtcpuhqtokpi"rtcevkegu"qh"uqekcn"uvtcvkÝecvkqp"cpf"gzenwukqpÏ
cu"ygnn"cu"vjg"tqng"qh"qvjgtu"kp"tgukuvkpi"vjqug"cwvjqtkvkgu0Ñ::

Legal advocacy also became a forum to enact a politics of difference. For example, 

women’s  rights  activists  mobilized  a  legal  strategy  based  on  biological  difference  in 

qtfgt"vq"tgogf{"vjg"qpiqkpi"ejcnngpig"qh"yqogpÓu"JKX"kphgevkqpu"pqv"dgkpi"fgvgevgf"d{"
physicians.:;"Vjku"ycu"nctign{"fwg"vq"vjg"cdugpeg"qh"egtxkecn"ecpegt."rgnxke"kpÞcoocvqt{"
fkugcug." cpf" qvjgt" hgocng" urgekÝe"ocpkhguvcvkqpu" qh" JKX" qp" vjg" nkuv" qh"CKFU/fgÝpkpi"

:8" " Uvgxgp" Gruvgkp." Dqfkn{" Fkhhgtgpegu" cpf" Eqnngevkxg" Kfgpvkvkgu<" Vjg" Rqnkvkeu" qh" Igpfgt" cpf" Tceg" kp"
Biomedical Research in the U.S., 10 BODY & SOC’Y"3:5."3;6"*4226+0"

:9" "EPSTEIN, INCLUSION, supra note 6, at 234. Epstein also points out that “reports of biological difference by 
tceg"jcxg"urctmgf"c"jgcvgf"ogfkecn"cpf"rwdnke"eqpvtqxgtu{"cdqwv"Òtcekcn"rtqÝnkpiÓ"dwv"pq"eqttgurqpfkpi"fgdcvg"
uggou"vq"jcxg"ctkugp"cu"{gv"ykvj"tgictf"vq"dkqnqikecn"fkhhgtgpegu"d{"ugz0Ñ

::" "EPSTEIN, INCLUSION, supra note 6, at 21.

:;" " Vtcfkvkqpcn" rwdnke" jgcnvj" uejqnctujkr" jcu" nqpi" itcrrngf" ykvj" vjg" tgncvkqpujkr" dgvyggp" grkfgokqnqi{"
cpf" ncy0"Fcxkf" Hkfngt."Global Health  Jurisprudence: A  Time  of  Reckoning." ;8"GEO.  L.J." 5;5." 623" *422:+"
*ÐGpicikpi"kp"uwtxgknncpeg"cpf"kpvgtxgpvkqp"vq"rtqvgev"rqrwncvkqp"jgcnvj"tgswktgu"cevkqp"vq"Þqy"vjtqwij"vyq"
Ýnvgtu"vjcv"ujcrg"vjg"dqf{"qh"rwdnke"jgcnvj"ncy0"Vjg"Ýtuv"Ýnvgt"ku"grkfgokqnqi{"0"0"0"0"Vjg"ugeqpf"Ýnvgt"kpxqnxgu"
vjg"dcuke"ngicn"htcogyqtmu"vjcv"cnnqecvg"lwtkufkevkqp"qxgt"vjg"rqygtu"tgswktgf"vq"gpicig"kp"uwtxgknncpeg"cpf"
kpvgtxgpvkqp0Ñ+0"
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illnesses by the CDC.90 The CDC resisted changing their list of AIDS-deining illnesses.91 

This changed in 1990 when litigation and advocacy caused the CDC to shift positions. 

Having an AIDS-deining illness was necessary to receive AIDS-related social services, 
thus the exclusion of female-speciic AIDS deining illnesses resulted in the exclusion of 
women from both treatment and social security beneits. Activists argued that ignoring 
female-speciic identiiers of HIV in the list of AIDS deining illness women were unable 
to receive related services. In 1993, in response to HIV activists and evidence, the CDC 
changed their deinition to include invasive cervical cancer.92 In 1994 the World Health 

Organization, citing to the CDC, included invasive cervical cancer as an AIDS deining 
illness and implicitly recommended that all countries follow suit.93 Correctly understood 

as a feminist victory, HIV-positive women would now be more likely to be diagnosed 
and receive medical treatment and social services with the corollary effect of highlighting 

differences between men and women.94 

Advocacy strategies for women and gay men rooted vulnerability to HIV in both 
biological and social subordination. In other words, feminists argued that women were left 
out of the HIV response because of a sex-subordination frame: women were being ignored 
by the male medical establishment with the related outcome of obscuring biological 

indicators of HIV. Further, feminists argued that women’s vulnerability was a product of 
patriarchy, created by male violence against women and unequal power relations in sexual 
relationships. Gay AIDS activists, on the other hand, saw normative heterosexuality to 
be the subordinating power. Epidemiological and scientiic data supported the claims of 

90  Theresa McGovern, S.P. v. Sullivan: The Effort to Broaden the Social Security Administrations Deinition 
of AIDS, 21 forDHam urb. l.J. 1083, 1091–1093 (1994); see also M. Maiman et al., Cervical Cancer as an 

AIDS Deining Illness, 89 obstetrics anD gYnecologY 76, 76–80 (1997). I am indebted to Terry McGovern for 
providing additional details with regard to these key historical moments.

91 McGovern, supra note 90, at 1094; Interview by Sarah Shulman with Terry McGovern, HIV Oficer at 
the Ford Foundation, at ACT-UP Oral History Project in New York, 37–42 (May 25, 2007); see also treicHler, 

supra note 6, at 97. 

92  centers for Disease control, 1993 reviseD classification sYstem for Hiv infection anD exPanDeD 

surveillance case Definition for aiDs among aDolescents anD aDults (1993), available at http://www.
cdc.gov/mmwr/preview/mmwrhtml/00018871.htm. The CDC also added pulmonary tuberculosis and recurrent 
pneumonia as advocated by activists. McGovern, supra note 90, at 1094.

93  World Health Organization, WHO Case Deinitions in AIDS Surveillance in Adults and Adolescents, 69 
wKlY. ePiDemiological rec. 274 (1994).

94  The turn towards the idea of difference in biology and in litigation related to HIV ran counter to the rise 
of constructivist perspective inside of feminist and gender studies, best represented by Judith Butler’s Gender 

Trouble. butler, supra note 7.
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activists  of  both women  and  gay men. By  this  time,  feminist  advocacy made  its mark 

qp"grkfgokqnqi{0"Hct" htqo" vjg"Ðtwiigf"xcikpc.Ñ"JKX"uekgpeg"dgicp" vq"uwiiguv" vjcv" vjg"
vaginal wall, amongst other surface areas exposed to the virus during sex, may actually 

dg"xwnpgtcdng" vq" eqpvtcevkpi"JKX0;7" Kp" vjg" tguqwteg/eqpuvtckpgf"yqtnf" qh"JKX" kp"yjkej"
ugzwcn"rqnkvkeu"cpf"uwdqtfkpcvkqp"ygtg"uggp"cu"egpvtcn"vq"vjg"urtgcf"qh"JKX"kp"xwnpgtcdng"
eqoowpkvkgu."yqogpÓu" cpf" ic{"ogpÓu" uwdqtfkpcvkqp"ycu" swkemn{" dgeqokpi" eqorgvkpi"
advocacy  agendas.  Further,  feminists  often  understood  gay men who were  leading  the 

JKX"oqxgogpv"cu"rctv"qh"vjg"rcvtkctejcn"uvtwevwtg0;8 The interaction of epidemiology and 
cfxqece{"enckokpi"ygtg"cevkxgn{"eq/rtqfwekpi"kfgpvkv{0;9 

  B.  Globalizing the Identity/Risk Narrative

D{"3;:7"CKFU"ycu"fqewogpvgf"kp"Ýhv{/qpg"eqwpvtkgu0"D{"3;:9"vjku"pwodgt"jcf"tkugp"
vq"349"eqwpvtkgu0"Oqtvcnkv{"cpf"oqtdkfkv{"cuuqekcvgf"ykvj"JKX"etkrrngf"eqoowpkvkgu"cpf"
eqwpvtkgu0"Dgvyggp"3;;2"cpf"3;;9"vjg"pwodgt"qh"rgqrng"nkxkpi"ykvj"JKX"vtkrngf"htqo"vgp"

;7" "See, e.g., Hnqtkcp"Jncfkm"("Vjqocu"L0"Jqrg."HIV Infection of the Genital Mucosa in Women, 6 CURRENT 
HIV/AIDS REPORTS"42"*422;+0"Wpfgtuvcpfkpiu"qh"yqogpÓu"xwnpgtcdknkv{" vq"JKX"jcu"ujkhvgf="see also, e.g., 
Women and the Biology of HIV Transmission, CATIE.CA *422;+."jvvr<11yyy0ecvkg0ec1hcev/ujggvu1grkfgokqnqi{1
yqogp/cpf/dkqnqi{/jkx/vtcpuokuukqp"*ncuv"xkukvgf"Lwpg"4:."4235+ (“Ocp{"tgugctejgtu"cv"Ýtuv"vjqwijv"vjcv"vjg"
ejcpeg"qh"ceswktkpi"JKX"ugzwcnn{"vjtqwij"vjg"hgocng"igpkvcn"vtcev"ycu"swkvg"nqy0"Jqygxgt."c"nqv"qh"vjg"uvwfkgu"
did  not  account  for  various  biological  and  social  risk  factors  that  can make  a woman more  susceptible  to 

JKX0"Vjku"ogcpu"vjcv"vjg"rtqdcdknkv{"qh"ugzwcnn{"vtcpuokvvkpi"cpf"ceswktkpi"JKX"kp"vjg"Òtgcn"yqtnfÓ"oc{"dg"
c" nqv"jkijgt" vjcp"jcu"dggp"guvkocvgf0Ñ+="Women’s Biological Susceptibility  to HIV, CAN. AIDS SOC’Y  (Apr. 
4234+." jvvr<11yyy0efpckfu0ec1Ýngu0puh1rcigu137yqogpudkq1&Ýng1Yqogp'G4':2';;u'42Dkqnqikecn'42
Uwuegrvkdknkv{'42vq'42JKX0rfh"*ÐKpetgcugf"uwthceg"ctgc"qh"vjg"dqf{"rctvu"*egtxkz."xcikpc"cpf"rquukdn{"vjg"
wvgtwu+"yjgtg"JKX"vtcpuokuukqp"ecp"jcrrgp"*eqorctgf"vq"vjg"ctgcu"qh"vjg"rgpku."vjg"hqtgumkp."wtgvjtc"cpf"uocnn"
vgctu"qp"vjg"jgcf"qh"vjg"rgpku."yjgtg"vtcpuokuukqp"ecp"jcrrgp"kp"ogp+0Ñ+0

;8" "Ecnnu" cnuq" dgicp" vq" gogtig" hqt" tceg/urgekÝe"JKX" kpvgtxgpvkqpu" vjcv" qhvgp" fkxkfgf." nkmg" vjg" fqokpcpv"
pcttcvkxgu"qh"JKX"cpf"xwnpgtcdknkv{."qp"ugz/xgtuwu/ugzwcnkv{"nkpgu0"Hqt"gzcorng."Dncem"yqogpÓu"xwnpgtcdknkv{"
is  often  tied  to  exposure  through  formerly  incarcerated Black men. This narrative brings  in  race  and  class 

cnqpiukfg" kfgcu" qh"yqogp" cu" uwdqtfkpcvgf0"Dncem"OUO."yjqug" tcvgu" qh"JKX"jcxg" um{tqemgvgf." kfgpvkÝgf"
tcekuo"cpf"jqoqrjqdkc"cu"ftkxkpi"hcevqtu"kp"JKX"xwnpgtcdknkv{0"Vjku"rgtegrvkqp"vjcv"yqogpÓu"uwdqtfkpcvgf"
status was perpetuated by male hegemony was heightened with the public conversation of male bisexuality, gay 

ogp"cu"tgrtgugpvcvkxg"qh"rcvtkctej{."cpf"vjg"cnngigf"Dncem"ocp"qp"vjg"Ðfqyp"nqyÑ"*ugetgvn{"jcxkpi"ugz"ykvj"
qvjgt"ogp+"yjq"ycu"rncekpi"jku"Dncem"hgocng"rctvpgt"cv"tkum"hqt"eqpvtcevkpi"JKX0"Ogcpyjkng."Dncem"ic{"ogp"
were also organizing in response to these accusations, highlighting homophobia in the Black community as a 

mg{"hcevqt"cu"cp"cdknkv{"kp"Dncem"ogpÓu"cdknkv{"vq"nkxg"cu"qrgpn{"ic{"cpf"vjgtghqtg"cv"nqygt"tkum"hqt"JKX0"Twuugnn"
Tqdkpuqp."Racing the Closet, 61 STAN. L. REV0"3685."3689"*422;+0"

;9" "Vjg"vwtp"vq"dkqnqi{"ycu"cnuq"rtgugpv"kp"nkvkicvkqp"qp"ugzwcn"qtkgpvcvkqp"cv"vjg"vkog0"See Halley, Reasoning 
About Sodomy, supra note 7.
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to thirty million.;: 

Inqdcnn{." vjg" JKX" grkfgoke" rtqfwegf" ukoknct" cpzkgvkgu" ctqwpf" vtcpuokuukqp" cu" kp"
the United States. Many  countries  considered or  turned  to  coercive  ends  to  control  the 

grkfgoke."kpenwfkpi"ocpfcvqt{"vguvkpi"cpf"swctcpvkpgu0;; Extreme public health measures 
vctigvgf"urgekÝe"kfgpvkv{/dcugf"rqrwncvkqpu<"ic{"ogp."ugz"yqtmgtu."cpf"ftwi"wugtu"dgecog"
vjg"hqecn"rqkpvu"qh"JKX"kpvgtxgpvkqpu0"Vjgug"rqnke{"cpf"rtqitcoocvke"crrtqcejgu"rtqorvgf"
a reaction from the international human rights community. The health and human rights 

oqxgogpv" hqwpfgf" d{" Lqpcvjcp"Ocpp." vjg" Ýtuv"Fktgevqt" qh" vjg"YJQ"Inqdcn" Rtqitco"
qp"CKFU." rtqrgnngf" tgukuvcpeg" vq" vjg" eqgtekxg" rwdnke" jgcnvj"ogcuwtgu" korngogpvgf" d{"
governments.100 By providing a framework and vocabulary for resistance, the health and 

human rights movement galvanized activists to resist coercion in the public health response 

vq"JKX0"

As the human rights movement grew, international human rights became the formal 

ngicn"ctgpc" kp"yjkej." nkmg"qvjgt"uqekcn"oqxgogpvu."JKX"cevkxkuvu"dgicp" vq"ejcppgn" vjgkt"
energy  and  resources.  Activists  sought  to  ensure  that  human  rights  treaties  protected 

the  interests  of  their  own communities  in  the growing number of  international  treaties, 

fgenctcvkqpu."cpf"eqookvogpvu"vjcv"ygtg"cfftguukpi"vjg"JKX"grkfgoke0"

Hgokpkuvu" *dqvj" fqokpcpeg" cpf" ugz/rqukvkxg" hgokpkuvu+." vjg" kpvgtpcvkqpcn" ic{" tkijvu"
oqxgogpv."cpf"vjg"ugz"yqtmgt"oqxgogpv"eqpuvkvwvgf"etwekcn"kfgpvkv{/dcugf"cevkxkuv"itqwru"
that engaged this international human rights legal arena. As is often the case with identity 

groups,  these  organizations  did  not  fall  cleanly  in  a  single  category.  Some of  the most 

vulnerable men who have  sex with men  are  sex workers,  some of  the  sex workers  are 

vtcpuigpfgt."cpf"uqog"yqogp"ctg"ugz"yqtmgtu"qt"gpicig"kp"vtcpucevkqpcn"ugz0"Kp"Rctv"KX."K"
demonstrate how the formation of these identity categories masks these complexities. 

Narratives of biological risk and difference underlie the social mobilization of women, 

ugz"yqtmgtu."cpf"ic{"ogp"kp"JKX"cpf"jwocp"tkijvu0"Vyq"uwej"pcttcvkxgu"rnc{gf"c"nctig"

;:" " UNAIDS,  WORLD  AIDS  DAY  REPORT:  HOW  TO  GET  TO  ZERO:  FASTER.  SMARTER.  BETTER.  6  (2011), 

available at http://www.unaids.org/en/media/unaids/contentassets/documents/unaidspublication/2011/jc2216_

worldaidsday_report_2011_en.pdf. 

;;" "Mcvjnggp"O0"Uwnnkxcp"("Octvjc"C0"Hkgnf."CKFU"cpf"vjg"Eqgtekxg"Rqygt"qh"vjg"Uvcvg, 23 HARV0"E0T0/E0N0"
N0"Tgx0"35;"*3;;:+="see also Wendy Parmet, AIDS and Quarantine: The Revival of an Archaic Doctrine, 14 
HOFSTRA L. REV. 75"*3;:7+0

322" "Lqpcvjcp"Ocpp."Rtqvgevkpi"Jwocp"Tkijvu" ku"Guugpvkcn" hqt"Rtqoqvkpi"Jgcnvj, 312 BRIT. MED.  J.";46"
*3;;8+0
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tqng" kp" nc{kpi" vjg" hqwpfcvkqp" hqt"JKX" qticpk¦kpi" cpf" rtqxkfgf" c" pcvwtcnk¦kpi" korwnug<"
vjg" kfgc" vjcv" hqt"yqogp" vjg"xcikpcn"ycnn" ku"xwnpgtcdng" vq"JKX.101  and  for gay men anal 
sex is a particularly vulnerable form of penetrative sex. As was the case in U.S. feminist 

cevkxkuo"qp"JKX."kpvgtpcvkqpcn"yqogpÓu"tkijvu"cevkxkuvu"hqwpf"vjcv"ocng"fqokpcpeg"qxgt"
yqogp"ycu"c"tqqv"ecwug"qh"JKX0"Octtkcig."xkqngpeg"cickpuv"yqogp."cpf"tcrg"ygtg"uqekcn"
hcevqtu"vjcv"rtqrgnngf"hqtyctf"yqogpÓu"xwnpgtcdknkv{"vq"eqpvtcevkpi"JKX0102 As with prior 
women’s  rights  advocacy,  feminists  saw  the  law  as  a  patriarchal  force  that  sustained 

vjgug"kpgswcnkvkgu0"Ic{"ogpÓu"xwnpgtcdknkv{"ycu"fwg"vq"vjg"fqokpcpeg"qh"jgvgtqpqtocvkxg"
culture often represented by sodomy laws. The gay men’s narrative holds  that gay men 

ctg"xwnpgtcdng"vq"JKX"dgecwug"qh"c"enqugvgf."wpuchg"nkhguv{ng"rctvn{"hqtegf"wrqp"vjgo"d{"
heterosexuality. In turn, it is the subordination of gay men by heterosexual culture that is 

*kp"rctv+"ftkxkpi"vjg"ic{"ocng"JKX"grkfgoke0"Hqt"yqogp"cpf"ic{"ogp."vjg"vwtp"vqyctfu"
biological difference attaches itself to identity narratives. Stemming from research on these 

kfgpvkv{"itqwru."grkfgokqnqikecn"pcttcvkxgu"qh"tkum"eq/rtqfwegf"kfgpvkv{0"Tkijvu"enckokpi"
furthered the identity/risk narrative while group expertise rooted itself in knowing one’s 

own identity/risk narrative.

  1.  “Gay Rights Are Human Rights and Human Rights Are Gay 

    Rights”:103 LGBT Identity/Risk Narrative

Although  women’s  rights  activists  made  vast  progress  with  regard  to  shifting 

reproductive  paradigms  away  from  population  control,  prior  feminist  advocacy  largely 

failed to produce results with regard to sexual rights. LGBT activism set out to remedy the 

ncem"qh"hqewu"qp"ugzwcn"tkijvu"cpf"ugzwcnkv{"rctvn{"ykvj"vjg"uwrrqtv"qh"rtq/ugz"hgokpkuvu0104 
While it would be incorrect to suggest that all LGBT organizing at the international stage is 

tqqvgf"vq"JKX."NIDV"qticpk¦kpi"cv"vjg"kpvgtpcvkqpcn"ngxgn"ycu"ecvcrwnvgf"hqtyctf"d{"JKX0

323" "Hqt"c"fguetkrvkqp"qh"jqy"yqogpÓu"xwnpgtcdknkv{"vq"JKX"ecog"vq"dg"wpfgtuvqqf"cu"c"rtqfwev"qh"dkqnqikecn"
xwnpgtcdknkv{" cpf" uqekcn" hcevqtu." ugg" Lgpp{"C0" Jkiikpu" gv" cn0." Rethinking  Gender,  Heterosexual  Men,  and 
Women’s Vulnerability to HIV/AIDS, 100 AM. J. PUB. HEALTH 435 (2010).  The authors discuss the limitations 

of this framing.

102   See, for example, PHYSICIANS FOR HUMAN RIGHTS, AN EPIDEMIC OF INEQUALITY: WOMEN’S RIGHTS AND HIV/

AIDS  IN BOTSWANA AND SWAZILAND  (2007), available at jvvru<11u50coc¦qpcyu0eqo1RJTaTgrqtvu1dqvuycpc/
uyc¦kncpf/tgrqtv0rfh0

103   Secretary of State Hillary Clinton, Cfftguu"qp"vjg"Jwocp"Tkijvu"qh"NIDV"Rgqrng<"ÐHtgg"cpf"Gswcn"
in  Dignity  and  Rights,” JWOCPTKIJVU0IQX  *Fge0" 80" 4233+." jvvr<11yyy0jwocptkijvu0iqx142331341281
jwocp/tkijvu/igpgxc10"

326" "Okpf{"Lcpg"Tqugocp"("Cnkeg"Oknngt."Normalizing Sex and Its Discontents: Establishing Sexual Rights 
in International Law, 34 HARV. J.L. & GENDER 326 (2011). 
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C"oclqt"xkevqt{"hqt"c"ugzwcn"qtkgpvcvkqp/urgekÝe"jwocp"tkijvu"ecorckip"ycu"vjg"fgekukqp"
Toonen v. Australia"kp"vjg"Jwocp"Tkijvu"Eqookvvgg"qh"vjg"Kpvgtpcvkqpcn"Eqxgpcpv"qp"Ekxkn"
cpf"Rqnkvkecn"Tkijvu"*KEERT+0"Pkejqncu"Vqqpgp"ycu"c"ic{"JKX"cevkxkuv"cpf"vjg"Ðngcfkpi"
ogodgtÑ" qh" vjg" Vcuocpkcp" Ic{" Ncy" Tghqto" Itqwr" *VINTI+" yjq" ycu" ejcnngpikpi"
Sections 122(a) and  (c) and 123 of  the Tasmanian Criminal Code, which “criminalized 

xctkqwu"hqtou"qh"ugzwcn"eqpvcevu"dgvyggp"ogp0Ñ105 In Toonen."vjg"Jwocp"Tkijvu"Eqookvvgg"
qh"vjg"Kpvgtpcvkqpcn"Eqxgpcpv"qp"Ekxkn"cpf"Rqnkvkecn"Tkijvu."cempqyngfikpi"c"dtqcf"tcpig"
qh"kpvgtpcvkqpcn"cpf"fqoguvke"cevqtuÓ"eqpegtpu"hqt"Ðic{"cpf"ngudkcp"tkijvu.Ñ"hqwpf"vjcv"vjg"
Tasmanian statute criminalizing sexual contact was in fact a violation of several articles 

qh" vjg" KEERT." kpenwfkpi" vjg" tkijv" vq" rtkxce{0106 Most  importantly,  the Toonen decision 
xcnkfcvgf"vjg"kfgc"vjcv"Ðugzwcn"qtkgpvcvkqpÑ"ycu"c"ecvgiqt{"vjcv"ycu"uwduwogf"kp"Ðqvjgt"
uvcvwuÑ"wpfgt"Ctvkeng"48"hqt"vjg"rwtrqugu"qh"vjg"eqxgpcpv0107"JKX"rnc{gf"cp"korqtvcpv"tqng"
in the outcome of the decision and arguments presented to the Committee. Tasmania argued 

vjcv"vjg"uqfqo{"ncyu"ygtg"kp"rnceg"vq"rtgxgpv"JKX"cpf"qhhgtgf"rwdnke"jgcnvj"ctiwogpvu"vq"
suggest that sodomy laws drove individuals to the risk of infection underground.32:

327" "Vqqpgp"x0"Cwuvtcnkc."Eqoowpkecvkqp"Pq0"6::13;;4."W0P0"Fqe"EERT1E1721F16::13;;4"*3;;6+0"

106   Id. (“In response to the Tasmanian authorities’ argument that moral considerations must be taken into 

ceeqwpv"yjgp"fgcnkpi"ykvj"vjg"tkijv"vq"rtkxce{."vjg"cwvjqt"pqvgu"vjcv"Cwuvtcnkc"ku"c"rnwtcnkuvke"cpf"ownvk/ewnvwtcn"
uqekgv{"yjqug"ekvk¦gpu"jcxg"fkhhgtgpv"cpf"cv"vkogu"eqpÞkevkpi"oqtcn"eqfgu0"Kp"vjgug"ektewouvcpegu"kv"owuv"dg"vjg"
rtqrgt"tqng"qh"etkokpcn"ncyu"vq"gpvtgpej"vjgug"fkhhgtgpv"eqfgu"cu"nkvvng"cu"rquukdng="kp"uq"hct"cu"uqog"xcnwgu"owuv"
dg"gpvtgpejgf"kp"etkokpcn"eqfgu."vjgug"xcnwgu"ujqwnf"tgncvg"vq"jwocp"fkipkv{"cpf"fkxgtukv{0Ñ+0

329" "Ctvkeng"48"qh" vjg" Kpvgtpcvkqpcn"Eqxgpcpv"qp"Ekxkn" cpf"Rqnkvkecn"Tkijvu" tgcfu<"ÐCnn"rgtuqpu"ctg"gswcn"
dghqtg"vjg"ncy"cpf"ctg"gpvkvngf"ykvjqwv"cp{"fkuetkokpcvkqp"vq"vjg"gswcn"rtqvgevkqp"qh"vjg"ncy0"Kp"vjku"tgurgev."
vjg"ncy"ujcnn"rtqjkdkv"cp{"fkuetkokpcvkqp"cpf"iwctcpvgg"vq"cnn"rgtuqpu"gswcn"cpf"ghhgevkxg"rtqvgevkqp"cickpuv"
discrimination on any ground such as race, colour, sex, language, religion, political or other opinion, national 

qt"uqekcn"qtkikp."rtqrgtv{."dktvj"qt"qvjgt"uvcvwu0Ñ"Kpvgtpcvkqpcn"Eqxgpcpv"qp"Ekxkn"cpf"Rqnkvkecn"Tkijvu."I0C0"Tgu0"
4422C"*ZZK+."43"W0P0"ICQT"Uwrr0"*Pq0"38+"cv"74."W0P0"Fqe0"C18538"*3;88+.";;;"W0P0V0U0"393."entered into 
force"Oct0"45."3;980

32:" " Toonen." Eqoowpkecvkqp" Pq0" 6::13;;4" *ÐYjkng" vjg" Uvcvg" rctv{" cempqyngfigu" vjcv" vjg" korwipgf"
provisions constitute an arbitrary interference with Mr. Toonen’s privacy, the Tasmanian authorities submit that 

vjg"ejcnngpigf"ncyu"ctg"lwuvkÝgf"qp"rwdnke"jgcnvj"cpf"oqtcn"itqwpfu."cu"vjg{"ctg"kpvgpfgf"kp"rctv"vq"rtgxgpv"
vjg" urtgcf" qh"JKX1CKFU" kp"Vcuocpkc." cpf" dgecwug." kp" vjg" cdugpeg" qh" urgekÝe" nkokvcvkqp" encwugu" kp" ctvkeng"
17, moral issues must be deemed a matter for domestic decision. As far as the public health argument of the 

Tasmanian  authorities  is  concerned,  the Committee  notes  that  the  criminalization  of  homosexual  practices 

cannot be considered a reasonable means or proportionate measure to achieve the aim of preventing the spread 

qh" CKFU1JKX0" Vjg" Cwuvtcnkcp" Iqxgtpogpv" qdugtxgu" vjcv" uvcvwvgu" etkokpcnk¦kpi" jqoqugzwcn" cevkxkv{" vgpf"
vq" korgfg"rwdnke"jgcnvj"rtqitcoogu" Òd{"ftkxkpi"wpfgtitqwpf"ocp{"qh" vjg"rgqrng"cv" vjg" tkum"qh" kphgevkqp0Ó"
Criminalization of homosexual activity thus would appear to run counter to the implementation of effective 

gfwecvkqp"rtqitcoogu"kp"tgurgev"qh" vjg"JKX1CKFU"rtgxgpvkqp0"Ugeqpfn{." vjg"Eqookvvgg"pqvgu" vjcv"pq"nkpm"
has been shown between the continued criminalization of homosexual activity and the effective control of the 

urtgcf"qh"vjg"JKX1CKFU"xktwu0Ñ+0
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Kpenwukqp"kpvq"Ðqvjgt"uvcvwuÑ"dgecog"c"okpqtkvk¦kpi"rqnkvkeu"qh"fkhhgtgpeg<"kv"uvcdknk¦gf"
vjg"kfgc"qh"NIDV"d{"cvvgorvkpi"vq"encko"cp"NIDV/urgekÝe"kfgpvkv{"cpf"kplwt{0 32; This had 
a broad ripple effect. First, it began a trajectory of rights claiming on the basis of sexual 

qtkgpvcvkqp"vjcv"ycu"fkuvkpev"htqo"ghhqtvu"fqpg"qp"vjg"itqwpfu"qh"vjg"ugz/uvcdknk¦gf"ecvgiqt{"
of women. Second, Toonen forwarded the idea that there was a group of individuals that 

Ýv"pgcvn{"kpvq"ÐNIDVÑ"kp"vjg"eqpvgzv"qh"jwocp"tkijvu0"Vjktf."kp"rctvkekrcvkpi"kp"vjku"pgy"
international legal identity of the LGBT person, LGBT groups began to move away from 

swggt"wpfgtuvcpfkpiu"qh"ugzwcnkv{"vjcv"ygtg"dqvj"ejcnngpikpi"vjg"wpkxgtucnkv{"qh"vjg"ic{"
identity and seeking to resist identity politics.110"C"ukoknct"ugv"qh"swguvkqpu"ctqug"kp"NIDV"
cfxqece{"cu"jcf"kp"gctnkgt"hgokpkuv"cevkxkuo<"Ycu"vjgtg"c"ic{"wpkxgtucnA"Ku"NIDV"c"uvcdng"
kfgpvkv{A"Ygtg" vjg"pgyn{"rtqvgevgf"ecvgiqt{"qh"Ðugzwcn"qtkgpvcvkqpÑ"Þwkf."yjgtg"yqwnf"
dqwpfctkgu" dg" fgoctecvgfA"Qt." nkmg" vjg" rtqdngo" qh"yqocp?igpfgt." ygtg"yg" iqkpi" vq"
ugg"cp"gzenwukqp"qh"Ðigpfgt"qwvncyuÑ" htqo"pqtocvkxg"NIDV"qticpk¦kpiA 111 The  liberal 
international mode of lawmaking seemed to be producing the need for these injured identities 

dwv"ycu"ukownvcpgqwun{"tgukuvcpv"vq"eqorngzkv{0"Vjg"eqookvvgg"hqt"vjg"EGFCY"ycu"vjg"
most  resistant  to a more complicated understanding of gender, consistently  returning  to 

the idea that gender and woman are synonymous.112 Gay men were, in Cossman’s terms, 
Ðigpfgt"qwvncyu0Ñ

Grkfgokqnqi{"hwtvjgtgf"vgpukqpu"kp"cpcn{vke"cpf"kfgpvkv{/dcugf"oqfgu"qh"wpfgtuvcpfkpi"
sex  and  gender.  Biological  differences  between  men  and  women  produced  difference 

pcttcvkxgu" dgvyggp" yqogp" cpf" ic{" ogp0" Vjku" ku" knnwuvtcvgf" kp" c" 3;;7" rwdnkecvkqp" qh"
vjg"Tq{cn"Vtqrkecn" Kpuvkvwvg." Uqwvj"Chtkec"CKFU"Fkuugokpcvkqp" Ugtxkeg." cpf" vjg"Yqtnf"

32;" "EVE KOSOFSKY  SEDGWICK, EPISTEMOLOGY OF  THE  CLOSET" 3" *3;;3+=" see  also Halley, Reasoning About 
Sodomy, supra pqvg"9="Lcpgv"Jcnng{."Ugzwcn"Qtkgpvcvkqp"cpf"vjg"Rqnkvkeu"qh"Dkqnqi{<"C"Etkvkswg"qh"vjg"Ctiwogpv"
from Immutability, 46 STAN. L. REV. 503 *3;;5+"]jgtgkpchvgt"Jcnng{."Sexual Orientation].

110   Aeyal Gross, Sex, Love, and Marriage: Questioning Gender and Sexuality Rights in International Law, 

21 LEIDEN J. INT’L L."459"*422:+="Mcvjgtkpg"Htcpmg."Dating the State—The Moral Hazards of Winning Gay 
Rights, 44 COLUM. HUM. RTS. L. REV. 2 (2012).

111   Katherine Franke outlines the three main ways international gay rights activism can be understood: 1) 

a push forward by human rights activists and scholars to “secure human rights protections for subordinated, 

qrrtguugf." vqtvwtgf." cpf"owtfgtgf" ugzwcn"okpqtkvkgu" ctqwpf" vjg"inqdgÑ=" 4+" vjtqwij" c"rquv/eqnqpkcn" etkvkswg"
qhhgtgf" oquv" pqvcdn{" d{" Lqugrj" Ocuucf" *vjku" etkvkswg" wvknk¦gu" c  rquv/eqnqpkcn" htcog" vq" etkvkswg" vjg" Ðic{"
kpvgtpcvkqpcnÑ"hqt"eqnqpkcn"cpf"korgtkcn"korwnugu+="cpf"5+"Ýpcnn{."c"okffng"ecvgiqt{"qh"cevkxkuvu"cempqyngfig"
Ðvjg"gxgt/rtgugpv"tkum"qh"korgtkcn"ghhgevu."kh"pqv"ckou."yjgp"wpfgtvcmkpi"tkijvu"yqtm"kp"cp"kpvgtpcvkqpcn"oknkgw."
yjkng" cv" vjg" ucog" vkog" tgeqipk¦kpi" vjg" korqtvcpv" cpf" rqukvkxg"yqtm" vjcv" tkijvu/dcugf" cfxqece{" ecp" dtkpi"
cdqwv0Ñ"Vjgug"vjtgg"rgturgevkxgu."nkmg"vjg"vjtgg"eqpÞkevu"kp"vjg"jkuvqtkecn"vtclgevqt{"qh"yqogpÓu"tkijvu."ygtg"
often in tension with one another. Franke, supra note 110. 

112   Miller, supra note 66, at :7:Î7;0
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Health Organization in which a section titled “Physiological Vulnerability” describes the 

vulnerability of women and men to HIV: 

Researchers estimate that women’s risk of HIV infection from unprotected 

sex is at least twice that of men. Semen, which has high concentrations 

of virus, remains in the vaginal canal a relatively long time. Women are 

more exposed through the extensive surface area of mucous membrane 

in the vagina and on the cervix through which the virus may pass. In 

men, the equivalent area is smaller, mainly the entrance to the urethra in 

a circumcised man plus, in an uncircumcised man, the delicate skin under 

the foreskin.113

Biology, speciically the vulnerability of the vaginal wall and cervix, was the foundation 
for the construction of a narrative of women’s vulnerability; patriarchy, men on the down 

low,114 and violence against women were identiied as core drivers of women’s increasing 
numbers in HIV.115 Feminists and HIV agencies branded this as the “feminization of HIV.” 

Dominance feminist understandings of gender offered women’s legal equality as the way 

out of HIV. A parallel move occurred for gay men whose international level activism stayed 

on course with what began in the United States. Like women, gay men grounded their 

identity struggle in biology: vulnerability to HIV began with anal sex and the vulnerability 

of the rectal lining. Heteronormativity produced stigma and discrimination against gay 

men that underpinned the ability of gay men to see HIV testing, information, education, 

and services. 

While gay rights organizations successfully foregrounded identity as a means of 

intervening in the HIV epidemic, both activists and epidemiologists noted the need to shift 

towards “acts” rather than identity. In 1994, public health scholars coined the term “Men 

Who Have Sex With Men” (MSM), a public health nomenclature for: 

113  roYal troPical institute, soutH africa aiDs information Dissemination service, anD worlD HealtH 

organization, facing Hiv, aiDs, stDs: a genDer baseD resPonse 10 (1995).

114  Robinson, supra note 96, at 1467.

115  As an example, see UNAIDS Press Release: “Gender inequality and social injustice exacerbates the 

biological vulnerability of women and girls to HIV . . . . Gender inequality is a key driver of the HIV epidemic. 

Women can face barriers in accessing HIV prevention, treatment and care services due to limited decision-

making power, lack of control over inancial resources, restricted mobility and child-care responsibilities. Often, 
violence and the threat of violence hamper women’s ability to protect themselves from HIV infection and/or to 

assert healthy sexual decision making.” Ways to Improve Women’s Health in the HIV Context, UNAIDS (July 24, 

2012), http://www.unaids.org/en/resources/presscentre/featurestories/2012/july/20120724investmentgender/.
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]O_gp" yjq" ugnh/kfgpvkh{" cu" ic{." dkugzwcn" qt" vjg" nqecn" gswkxcngpvu."
ocng/vq/hgocng" vtcpuigpfgt" kpfkxkfwcnu" cpf" qvjgt" ogp" yjq" tgiwnctn{"
or  occasionally  have  sex with men. The  term MSM  is  used  to  refer  to 

individuals  born  male  who  have  sex  with  others  who  are  biologically 

ocng."ykvj" vjg"wpfgtuvcpfkpi"qh" vjg"rquukdng" eqpÞcvkqp"qh"xgt{"fkuvkpev"
groups (based on sexual orientation, gender identity and participation in 

sexual communities, age, social class, and culture).116

In turn, while MSM was an attempt escape from identity, it too reconstituted a particular 

itqwrkpi"gxkfgpegf"kp"vjg"cdqxg"swqvg0"OUO"ftgy"vjg"nkpg"Ýton{<"qpn{"Ocng/vq/Hgocng"
*O/vq/H+"vtcpuigpfgt"kpfkxkfwcnu"eqwpvgf="Hgocng/vq/Ocng"*H/vq/O+"kpfkxkfwcnu"ygtg"nghv"
qwv"qh"vjg"fgÝpkvkqp0"Vjg"fgÝpkvkqp"qh"OUO"ceeqwpvgf"hqt"rgqrng"vjcv"kfgpvkh{"cu"ogp"yjq"
are biologically men, women who are or were once biologically men, or people who were 

gender variant but were biologically men. Biology became central to MSM, and anal sex 

became the core risky behavior of MSM. 

The  desire  to  capture  individuals  in  epidemiological  data  by  sexual  act  alone  had 

fqypukfgu0"Hktuv."vjgtg"ycu"vjg"gzenwukqp"qh"qvjgtu"yjq"jcxg"cpcn"ugz"kpenwfkpi"H/vq/O"
trans people and women.117 Second,  some scholars  suggest  that MSM became code  for 

tcekcn"okpqtkvkgu"cpf"ogp"kp"fgxgnqrkpi"eqwpvtkgu."yjkng"vjg"vgto"Ðic{Ñ"ukipcnu"Yjkvg"ic{"
men.33:"Cpf"Ýpcnn{." vjgtg"ygtg" gorktkecn" eqpugswgpegu<" vjg" kpcdknkv{" vq" vgcug" crctv" cev."
identity, and gender performance obscured data collection in trans communities.33; 

Further, MSM  slowly  became  an  identity  category  through which  to mobilize  and 

organize  in  international  human  rights  spheres,  claim  rights,  and  gain  the  support  or 

collaboration of LGBT organizations in the Global North. Biological vulnerability of MSM 

became the platform on which MSM began to assert human rights, in turn reinscribing the 

kfgpvkv{"ecvgiqt{"qh"OUO0"Hqt"gzcorng."vjg"Rcp"Cogtkecp"Jgcnvj"Qticpk¦cvkqp"Dnwgrtkpv"
for the Provision of Comprehensive Care to MSM in Latin America and the Caribbean, 

116   Carlos Caceres et al., Sexual Diversity, Social Inclusion and HIV/AIDS."44"CKFU"U67ÎU77"*422:+0"

117   For a discussion of terminology and epidemiology, see Tgdgeec"O0"[qwpi"("Kncp"J0"Og{gt."The Trouble 
Ykvj"ÐOUOÑ"cpf"ÐYUYÑ<"Gtcuwtg"qh"vjg"Ugzwcn/Okpqtkv{"Rgtuqp"kp"Rwdnke"Jgcnvj"Fkueqwtug.";7"AM. J. PUB. 
HEALTH 1144"*4227+"*fcvkpi"vjg"vgto"vq"3;;6+0"Pqvg"vjcv"vjg"vgto"ÐOUOÑ"ku"qhvgp"fgÝpgf"kp"uqog"yc{u"vjcv"
may be distinguished from the biologically oriented frame. 

33:" "Id. 

33;" " N0"C0" Ucwuc" gv" cn0, Rqnke{" Tgeqoogpfcvkqpu" hqt" Kpenwukxg"Fcvc"Eqnngevkqp" qh" Vtcpu" Rgqrng" kp"JKX"
Rtgxgpvkqp." Ectg"(" Ugtxkegu, CTR.  OF  EXCELLENCE  FOR  TRANSGENDER  HIV  PREVENTION:  UNIV.  OF  CAL.,  S.F. 
*422;+."jvvr<11vtcpujgcnvj0weuh0gfw1vtcpuArcig?nkd/fcvc/eqnngevkqp0
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rwdnkujgf"kp"422;."uvcvgu<"ÐIqxgtpogpvu."cv"cnn"ngxgnu."ecp"rnc{"c"wpkswg"tqng"kp"uwrrqtvkpi"
human rights by addressing the rights of MSM and other sexual minorities in public policy, 

cpf"d{"eqookvvkpi"vq"oqtg"gswkvcdng"jgcnvj"ectg"hwpfkpi"vjcv"uwrrqtvu"crrtqrtkcvg"cpf"uchg"
ugtxkegu"hqt"OUO"eqoowpkvkgu0Ñ120

Eq/rtqfwekpi"vjg"kfgpvkv{1tkum"pcttcvkxg"qh"OUO."grkfgokqnqikecn"tgugctej"xcnkfcvgf"
vjg"jwocp"tkijvu"cuugtvkqpu"qh"OUO0"C"422;"uvwf{"rwdnkujgf"kp"RNqU"ogfkekpg."wvknk¦kpi"c"
Ðetquu/ugevkqpcn"cpqp{oqwu"rtqdgÑ"cpf"Ðpqp/rtqdcdknkv{"ucornkpi"cnqpiukfg"ownvkxctkcvg"
tgitguukqp.Ñ"cuuguugf"Ðvjg"jwocp"tkijvu"eqpvgzvu"coqpi"OUO"cpf"vq"nkpm"kpfkxkfwcn"ngxgn"
tkijvu"cdtqicvkqp"vq"JKX"dkqnqikecn"qwveqogu"kp"vjg"Chtkecp"eqpvgzv0Ñ"Vjg"uvwf{"Ýpfu"vjcv"
high levels of “stigma, discrimination and human rights abuses that these men face in their 

everyday lives, including being denied housing and healthcare, being afraid to walk down 

vjg"uvtggvu"qh"qpgÓu"eqoowpkv{."qt"dgkpi"chtckf"vq"uggm"jgcnvj"ectg"ugtxkegu0Ñ 121 

The study concludes that:

OUO"ctg"c"jkij/tkum"itqwr"hqt"JKX"kphgevkqp"cpf"jwocp"tkijvu"cdwugu"kp"
Malawi, Namibia, and Botswana. Concurrency of sexual partnerships with 

rctvpgtu"qh"dqvj"igpfgtu"oc{"rnc{"korqtvcpv"tqngu"kp"JKX"urtgcf"kp"vjgug"
populations. Further epidemiologic and evaluative research is needed to 

cuuguu"vjg"eqpvtkdwvkqp"qh"OUO"vq"uqwvjgtp"ChtkecÓu"JKX"grkfgokeu"cpf"
jqy"dguv"vq"okvkicvg"vjku0"Vjgug"eqwpvtkgu"ujqwnf"kpkvkcvg"cpf"cfgswcvgn{"
hwpf"gxkfgpeg/dcugf"cpf"vctigvgf"JKX"rtgxgpvkqp"rtqitcou"hqt"OUO0122

A close reading of human rights and epidemiology complicates the simple understanding 

of MSM  as  only  an  act.  Instead,  it  has  transformed  into  an  identity  group. Aiding  the 

eqpÞwgpeg"qh"cev"cpf"kfgpvkv{"ku"tkijvu"enckokpi."yjkej"tgswktgu"cp"kplwtgf"kfgpvkv{"kp"qtfgt"
to be protected by the state. And in turn, despite efforts to move from identity to sexual 

cev" cpf"dkqnqikecn" eqpÝiwtcvkqp."OUO"cevkxkuo" kp"rctv" tgrtqfwegu"ic{" tkijvu" cevkxkuo0"
Ironically, it does so in a less inclusive form based on the immediate biological demarcations 

of the MSM category.

120   PAN AM. HEALTH ORG., BLUEPRINT FOR THE PROVISION OF COMPREHENSIVE CARE TO GAY MEN AND OTHER 

MEN WHO HAVE SEX WITH MEN (MSM) IN LATIN AMERICA AND THE CARIBBEAN":"*422;+."available at http://new.
rcjq0qti1js1fofqewogpvu142321Dnwgrtkpv'42OUO'42Hkpcn'42GPINKUJ0rfh0

121   Stefan Baral et al., JKX"Rtgxcngpeg."Tkumu"hqt"JKX"Kphgevkqp."cpf"Jwocp"Tkijvu"Coqpi"Ogp"Yjq"Jcxg"
Sex with Men (MSM) in Malawi, Namibia, and Botswana, 4 PLOS ONE"3."8"*422;+0

122   Id. at 1.
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Vjg"kpvgtrgnncvkqp"qh"OUO"qeewtu"cnuq"vjtqwij"rctvkekrcvkqp"qh"gzrgtvu"kp"inqdcn"JKX"
iqxgtpcpeg"vjcv"tgswktgu"vjg"qpiqkpi"rgthqtocpeg"qh"vjg"kfgpvkv{0"Vq"dg"c"uweeguuhwn"gzrgtv"
OUO"tgrtgugpvcvkxg."qpg"owuv"ugnh/kfgpvkh{"cu"cp"OUO."dg"cdng"vq"urgcm"vq"uvkioc"cpf"
discrimination MSM face, and know the epidemiological data about MSM. In turn, MSM 

dgeqogu" c" oqfg" qh" iqxgtpcpeg" igpgtcvkpi" kvu" qyp" ghhgevu" vjtqwij" ugnh/tgÞgevkqp" cpf"
advocacy.123 An expert on MSM issues is one who can articulate both the identity drive and 

biologically based concerns MSM face. 

The  limitations  of  the  LGBT  frame  and  the  paradoxically  reductionist/biological 

itqwpfkpi" qh" vjg" OUO" htcog" cnqpiukfg" kvu"Yguvgtp1NIDV" tqqvu" tgswktgf" cevkxkuvu" vq"
search for a more comprehensive category. This was necessary for group survival in the 

international human rights arena—jwocp"tkijvu"tgswktgu"vjg"enckokpi"qh"cp"kplwt{"dcugf"
on  identity.  The  limitations  of  LGBT  and MSM  gave  way  to  a  new  category:  Sexual 

Qtkgpvcvkqp"cpf"Igpfgt"Kfgpvkv{"*UQIK+0124"Kp"4229."UQIK"ycu"hqtocnk¦gf"kp"vjg"[qi{cmctvc"
Principles. The Principles outline human rights pertaining to sexual orientation and gender 

kfgpvkv{0"Vjg"tkug"qh"UQIK"dtkpiu"wu"dcem"vq"vjg"Inqdcn"Hwpf"cu"cp"gzcorng"kp"yjkej"vjg"
4229"Ugzwcn"Qtkgpvcvkqp" cpf"Igpfgt" Kfgpvkv{" htcokpi" dgecog" cp" qxgtctejkpi" ecvgiqt{"
under which  a  range  of  identities were  represented  in  the Fund’s work  on  gender. The 

iwkfgnkpgu"fkuvkpiwkujgf"vjgkt"fgÝpkvkqp"qh"igpfgt"htqo"vjg"fgÝpkvkqp"qh"igpfgt"qhhgtgf"d{"
vjg"IH/IG"uvtcvgi{0"

Vcdng"Vyq<"FgÝpkvkqpu"qh"Igpfgt"kp"vjg"Inqdcn"Hwpf"Igpfgt"Uvtcvgi{

Global Fund Gender Equality Strategy Global Fund Sexual Orientation and 

Gender Identity

FgÝpkvkqp"qh"Igpfgt

 Gender refers to the array of socially  

 constructed roles and relationships, 

 personality traits, attitudes, behaviors, 

"xcnwgu."tgncvkxg"rqygt"cpf"kpÞwgpeg"vjcv"
 society ascribes to the two sexes on a 

 differential basis. 

FgÝpkvkqp"qh"Igpfgt

 Sex refers to the biological (genetic and 

"cpcvqokecn+"ejctcevgtkuvkeu"vjcv"fgÝpg"
 humans as female, male, transsexual, or 

 intersex.

123   ANNELISE RILES, supra note 20, at 3.

346" "Hqt"c"itgcvgt"fkuewuukqp"qh"UQIK."ugg"Oknngt."supra note 66. Steven Epstein dates the origination of the 
vgto"UQIK"vq"42240"See Steven Epstein, Sexualizing Governance and Medicalizing Identities: The Emergence 
qh"ÒUvcvg/EgpvgtgfÓ"NIDV"Jgcnvj"Rqnkvkeu"kp"vjg"Wpkvgf"Uvcvgu, 6(2) SEXUALITIES 152 (2003).
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Global Fund Gender Equality Strategy Global Fund Sexual Orientation and 

Gender Identity

 Whereas biological sex is determined by 

 genetic and anatomical characteristics, 

"igpfgt"ku"cp"ceswktgf"kfgpvkv{"vjcv"ku"
 learned, changes over time, and varies 

 widely within and across cultures. Gender 

 is relational and refers not simply to 

 women or men but to the relationship  

 between them.

 Gender refers to the array of socially 

 constructed roles and relationships, 

 personality traits, attitudes, behaviors, 

"xcnwgu."tgncvkxg"rqygt"cpf"kpÞwgpeg"
 ascribed by society. 

 Whereas biological sex is determined by 

 genetic and anatomical characteristics, 

 gender is an acquired identity (e.g.

 male, female, transgender people) that is 

 relational, learned, changes over time, and 

 varies widely within and across cultures, 

 religions, class and ethnicity.

Vjg"fgÝpkvkqpu"qh"igpfgt"cpf"vjg"vgzv"qh"vjg"Inqdcn"Hwpfgt"Igpfgt"Uvtcvgikgu"tgrtgugpv"
the  analytic  tensions  between  feminism  and  broader  understandings  of  sexuality  as 

tgrtgugpvgf"d{"UQIK0"Hktuv." vjg"fkhhgtkpi"fgÝpkvkqpu"qh"igpfgt"kpfkecvg"vjg"cnkgpcvkqp"qh"
c"ocng1hgocng"oqfg"qh"eqpegrvwcnk¦kpi"ugz"cpf"igpfgt0"Kp"vjg"igpfgt"gswcnkv{"iwkfcpeg"
document,  this  male/female  analytic  translates  into  dominance  feminism  where  men’s 

fqokpcpv"tgncvkqpujkr"qxgt"yqogp"gzrnckpu"owej"qh"vjg"vtcpuokuukqp"qh"JKX"vq"yqogp0"
Qp"vjg"qvjgt"jcpf."vjg"UQIK"fgÝpkvkqp"qh"igpfgt."wpnkmg"vjg"Igpfgt"Gswcnkv{"fgÝpkvkqp."
gpcdngu"ogp"vq"dg"vjg"xkevkou"qh"vjg"JKX"grkfgoke0"Jgtg"yg"dgikp"vq"ugg"fggr"cpf"rgtjcru"
kttgeqpekncdng"fkhhgtgpegu"kp"vjg"cpcn{vke"htcogyqtmu"qh"NIDV1OUO1UQIK"cpf"hgokpkuv"
activists. 

Second, although not readily apparent by the excerpted text, sex workers are almost 

gpvktgn{" nghv" qwv" qh" vjg" igpfgt" gswcnkv{" uvtcvgi{." crrgctkpi" qpn{" qpeg" kp" vjg" cppgz0"D{"
eqpvtcuv." ugz"yqtm" ku"ogpvkqpgf" vjktv{/pkpg" vkogu" kp" vjg" UQIK" uvtcvgi{0"Vq" wpfgtuvcpf"
yj{"ugz"yqtmgtu"jcxg"dggp"gzenwfgf"htqo"vjg"igpfgt"gswcnkv{"uvtcvgi{"cpf"kpuvgcf"Ýpf"
vjgougnxgu" cnkipgf" ykvj" UQIK" cevkxkuvu" xku/§/xku" vjg" Inqdcn" Hwpf" *cpf" qvjgt" jwocp"
tkijvu/qtkgpvgf"igpfgt"rtqeguugu+."yg"owuv"vwtp"vq"vjg"jkuvqt{"qh"ugz"yqtmgt"qticpk¦kpi"kp"
international human rights. 

 



COLUMBIA JOURNAL OF GENDER AND LAW40 26.1

  2.  “Our Lives Matter”: 125 Sex Workers and the Identity/Risk Narrative

Cu"ykvj"yqogpÓu" tkijvu"cpf"ic{" tkijvu." vjg"ugz"yqtmgt"oqxgogpv" kp"JKX"gogtigf"
qwv"qh"c"rtg/gzkuvkpi"ugz"yqtm"oqxgogpv0"Vjg"tgurqpug"vq"JKX."jqygxgt."dqvj"rtqfwegf"
and sharpened advocacy goals of the sex worker movement with regard to the epidemic. 

Vjtgg"f{pcokeu"rnc{gf"cp"korqtvcpv"tqng"kp"rtqfwekpi"vjg"pggf"hqt"c"ugz"yqtmgt/urgekÝe"
oqxgogpv"kp"vjg"eqpvgzv"qh"JKX0"Hktuv."vjgtg"ycu"c"pggf"vq"eqodcv"vjg"uvkiocvk¦cvkqp"qh"ugz"
yqtmgtu"ykvj"JKX"d{"jkijnkijvkpi"vjg"xwnpgtcdknkv{"cpf"xkevkojqqf"qh"ugz"yqtmgtu"vq"JKX0"
Second, abolitionist feminists alienated sex workers through active promotion of laws and 

rqnkekgu"wpfgtokpkpi"ugz"yqtmgt"cevkxkuo"kp"JKX0"Vjktf."ugz"yqtmgt"rtqitcookpi"dgecog"
c"ecvej/cnn"hqt"JKX"rtqitcou"yqtmkpi"ykvj"vtcpu"kpfkxkfwcnu."OUO."cpf"yqogp"yjq"ugnh/
kfgpvkÝgf"cu"ugz"yqtmgtu0"

  a.  The (Incomplete) Shift from Vector to Vulnerable

Ugz" yqtmgt" qticpk¦kpi" rtgfcvgu" vjg" JKX" grkfgoke0" Ickn" Rjgvgtuqp" gzvgpukxgn{"
documented the history of global sex work organizing in A Vindication for the Rights of 

Whores.126"Rjgvgtuqp"kfgpvkÝgu"vjg"3;95"hqwpfkpi"qh"EQ[QVG"d{"Octiq"Uv0"Lcogu"kp"Ucp"
Htcpekueq"cu"c"etwekcn"oqogpv"qh"ugz"yqtmgt"qticpk¦kpi0" Kp"3;9;"Octiq"Uv0"Lcogu"cpf"
Rtkeknnc"Cngzcpfgt" hqtogf" vjg"Pcvkqpcn"Vcum"Hqteg"qp"Rtquvkvwvkqp" *PVHR+0" Kp" vjg"okf/
3;92u"Htgpej"rtquvkvwvgu"cnuq"dgicp"vq"qticpk¦g"kpvq"vjg"Htgpej"Eqnngevkxg"qh"Rtquvkvwvgu."
cpf"kp"3;97"RNCP"*Rtquvkvwvkqp"Ncyu"ctg"Pqpugpug+"ycu"hqtogf"kp"vjg"Wpkvgf"Mkpifqo0"
Vjg" 3;:2u" ucy" vjg" dktvj" qh" qticpk¦cvkqpu" kp" Dgtnkp." Htcpmhwtv." Kvcn{." Uykv¦gtncpf." cpf"
Canada.127"Kp"3;:9"vjg"Ýtuv"Pcvkqpcn"Eqphgtgpeg"qh"Rtquvkvwvgu"ycu"jgnf"kp"Dtc¦kn"wpfgt"vjg"
leadership of Gabriela Silva Leite, a sex worker and founder of the National Association 

of  Prostitutes.34:"JKX" igpgtcnn{" rqugf" c" ejcnngpig" kp" ugz"yqtmgt" qticpk¦kpi0" Rjgvgtuqp"
tgrqtvu"vjcv"ugz"yqtmgtu"hgnv"vjcv"cnkipkpi"ugz"yqtmgt"cpf"JKX"cevkxkuo"yqwnf"tgkphqteg"
Ðfkuvqtvgf"rqtvtc{cn"qh"cnn"jqqmgtu"cu"ukem"cpf"uvqpgf0Ñ34;"Cu"uwej"vjg"Ýtuv"Yqtnf"Yjqtgu"
Eqpitguu"qeewttgf"kp"3;:7"ykvj"nkvvng"ogpvkqp"qh"JKX."dwv"d{"vjg"ugeqpf"Yqtnf"Yjqtgu"

125   ANNA­LOUISE CRAGO, OUR LIVES MATTER: SEX WORKERS UNITE FOR HEALTH AND RIGHTS *422:+."available 
at jvvr<11eecuc0qti1yr/eqpvgpv1vjgogu1umgngvqp1fqewogpvu1Qwt/Nkxgu/Ocvvgt0rfh0

348" "Rjgvgtuqp"wugu" vjg"yqtf"Ðrtquvkvwvg0Ñ" K"wug"Ðugz"yqtmgtÑ" vq" tgockp"eqpukuvgpv"ykvj" vjg" vgtokpqnqi{"
throughout the Article.

127   GAIL PHETERSON, A VINDICATION OF THE RIGHTS OF WHORES"6Î:"*3;:;+0

34:" "Id. at 7.

34;" "Id."cv"55Î570"
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Eqpitguu"kp"3;:8"JKX"ycu"egpvtcn"vq"vjg"ugz"yqtm"cigpfc0130 While Brazil was active in the 
Yqtnf"Yjqtgu"Eqpitguu."ugz"yqtmgt"rtqlgevu"nctign{"tgrtgugpvgf"vjg"Inqdcn"Pqtvj0"Kp"3;::"
ugz"yqtmgtu"dgicp"oqdknk¦kpi"inqdcnn{"ykvj"urgekÝe"tgictf"vq"JKX."cpf"vjg"Hqwtvj"Yqtnf"
Eqphgtgpeg"qp"CKFU"vjg"ucog"{gct"hgcvwtgf"c"rcpgn"qp"ugz"yqtmgtuÓ"tkijvu0"Vjg"inqdcn"ugz"
yqtmgt"oqxgogpv"hqtocnk¦gf"vjgkt"gpicigogpv"ykvj"kpvgtpcvkqpcn"JKX"cfxqece{"ykvj"vjg"
3;;2"hqwpfkpi"qh"vjg"Pgvyqtm"qh"Ugz"Yqtm"Rtqlgevu"*PUYR+0"PYUR"kpenwfgf"Uwtkpcogug"
and Colombian sex workers at the outset and added a greater number of sex workers from 

the Global  South. The  creation  of  the NSWP was  an  important  shift  in  the  context  of 

JKX." cu" kv" eqcnguegf" c" ugz"yqtm" cigpfc" kp" vjg" eqpvgzv" qh"JKX" qticpk¦kpi" cpf" dtqwijv"
organizations from the Global North and Global South together.

PUYR" cpf" ugz" yqtmgt" qticpk¦kpi" kp" vjg" eqpvgzv" qh" JKX" tgurqpfu" vq" vjg" jkuvqtke"
uvkiocvk¦cvkqp"qh"ugz"yqtmgtu"gzcegtdcvgf"d{"JKX"fkueqwtug0"Gctn{"kp"vjg"grkfgoke."ugz"
yqtmgtu"ygtg"ncdgngf"cu"ÐxgevqtuÑ"qh"JKX"vtcpuokuukqp."qhvgp"dcugf"qp"vjg"kfgc"vjcv"ugz"
yqtmgtu"ygtg"urtgcfkpi"JKX"htqo"qpg"ocp"vq"vjg"qvjgt"*cpf"gxgpvwcnn{"vq"jku"kppqegpv"
wife).131" Vjku" dgecog" vjg" grkfgokqnqikecn" rnceg" qh" ugz" yqtmgtu" kp" vjg" JKX" grkfgoke"
fgurkvg" dgkpi" rtguwocdn{" gzrqugf" vq"JKX" vjtqwij" ukoknct" dkqnqikecn" ejcppgnu" cu" qvjgt"
xwnpgtcdng"itqwru0"Rwdnke"jgcnvj"ncyu"tgÞgevgf"vjku"eqpegrvwcnk¦cvkqp"qh"ugz"yqtmgtuÓ"tqng"
kp"vjg"urtgcf"qh"JKX0"Ctqwpf"vjg"yqtnf."pcvkqpcn"cpf"nqecn/ngxgn"ncyu"ygtg"rcuugf"kp"cp"
cvvgorv"vq"ocpfcvg"JKX"vguvu."cnnqy"hqt"vjg"fgvgpvkqp"qh"JKX"rqukvkxg"ugz"yqtmgtu."cpf"
rj{ukecnn{"octm"ugz"yqtmgtu"cu"JKX"rqukvkxg0"Ugz"yqtmgtu"dgicp"vq"oqdknk¦g"vq"eqodcv"
these laws, often by drawing on existing sex worker networks. The sex worker response 

was galvanized by the growth of the health and human rights movement that situated itself 

in opposition to coercive public health approaches.

Epidemiology  on  sex  work  went  through  a  similar  transition,  with  studies  of  sex 

yqtmgtu"cu"xgevqtu"ikxkpi"yc{"vq"uvwfkgu"qh"ugz"yqtmgtu"cu"xwnpgtcdng"vq"vjg"JKX"grkfgoke0"
A new strand of epidemiological research presents sex workers as vulnerable to, rather than 

xgevqtu"qh."vjg"JKX"grkfgoke0""Hqt"gzcorng."kp"cp"ctvkeng"rwdnkujgf"kp"Uqekcn"Uekgpeg"cpf"
Medicine,132"Mcvg"Ujcppqp"cpf"eqnngciwgu"wvknk¦g"Ðrctvkekrcvqt{"cevkqp"tgugctejÑ"cpf"ncvgt"

130   Id."cv"56Î57."6;Î720

131   See Edward Morse et al., Vjg"Ocng"Uvtggv"Rtquvkvwvg<"C"Xgevqt"hqt"Vtcpuokuukqp"qh"JKX"Kphgevkqp"kpvq"
the Heterosexual World, 32 SOC. SCI. & MED."757"*3;;3+="see also"Ecvjgtkpg"Rktmng."Tkuycpc"Uqwpfctflgg"("
Artuso Stella, Female Sex Workers  in China: Vectors of Disease?, 34 SEXUALLY TRANSMITTED DISEASES"8;7"
*4229+"*c"etkvkswg"qh"hqewukpi"qp"hgocng"ugz"yqtmgtu"cu"ÐxgevqtuÑ"qh"vjg"JKX1CKFU"grkfgoke"kp"vjg"Ejkpgug"
context).

132   Kate Shannon et al., Uqekcn"cpf"Uvtwevwtcn"Xkqngpeg"cpf"Rqygt"Tgncvkqpu" kp"Okvkicvkpi"JKX"Tkum"qh"
Drug­Using Women in Survival Sex Work, 66 SOC. SCI. & MED.";33"*422:+0
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“thematic and content analysis” to highlight the violence faced by sex workers in shaping 

the “HIV risk environment” they face:

Alarmingly high rates of assault and victimization of street-level sex workers 

have been described across the globe . . . . In order to reconceptualize a 

public health response beyond individual-level approaches, we need to 

consider how the “lived experiences” of sex workers are mediated by and 

respond to structural and social level violence and power relations in the 

negotiation of sex work transactions.133

Drawing on similar narratives of vulnerability of women and MSM (groups to which 

sex workers may also belong) allows sex workers to highlight the role of the state in 

betraying protection for sex workers or in perpetuating violence against sex workers, and 

by highlighting the power dynamics that may exist between clients and sex workers, sex 

workers have been partially successful in advocating that they not be seen as vectors but 

rather victims of the HIV epidemic. 

The epidemiological data ground and provide support for legal rights claiming. In turn, 

through rights claiming, sex workers further demarcate and stabilize their own identity. 

For example, a group of sexual rights and sex work organizations in India submitted to the 

Universal Periodic Review Process of the Human Rights Council:

Violence and discrimination faced by sex workers arise not only from the 

law, but also from societal stigma attached to their identities as “fallen” 

women engaged in an “immoral” profession. Stigma is one of the major 

factors why sex workers are unable to access public services, healthcare, 

education, and other basic human rights and face discrimination.134

In the context of HIV, like with women and gay men, rights claiming and epidemiology 

co-produce the sex work identity/risk narrative. 

133  Id. at 912.

134  creating resources for emPowerment anD action (crea) et al., uPr submission on Harmful 

effects of criminalisation of sex worK on sex worKers’ Human rigHts in inDia 6 (2012), available at http://

lib.ohchr.org/HRBodies/UPR/Documents/session13/IN/JS4_UPR_IND_S13_2012_JointSubmission4_E.pdf.
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 b. Alienation of Sex Workers by Abolitionists/Dominance Feminists

An important dynamic in creating a sex worker-speciic identity/risk narrative was the 
alienation of sex workers from dominance feminist narratives of risk and vulnerability. 
This particular feminist narrative does not adequately provide for agency in sexuality, 
denying sex workers to be agents in life and work. Instead, dominance feminists, and in 
turn abolitionist feminists, see all sex work as traficking. Traficking as a paradigm has not 
had broad impact inside of public health literature on HIV. The initial vector status of sex 
workers did not leave room for the dominance feminist intervention requiring sex workers 
to be victims. The epidemiologist frame of public health made sex workers agents. 

Abolitionist feminists actively worked to import their understanding of women’s 
sexuality into HIV laws, policies, and programs during the Bush administration. These 
alliances produced shifts both at the level of U.S. funding for HIV and AIDS as well as UN 
Guidance on Sex Work.135 

One of the most successful instances of abolitionist victory in structuring ideas of 
sex and agency in sex work came with the 2003 Leadership Act on HIV/AIDS, TB, and 
Malaria, also known as President’s Emergency Plan for AIDS Relief (PEPFAR), dedicating 
ifteen billion dollars toward preventing and treating the spread of HIV.136 Resonating from 
the irst feminist conlict, abolitionist feminists were successful in inserting the language 
from the TVPA into the Leadership Act. This language, known as the anti-prostitution 
loyalty oath, (APLO) states that:

(e) LIMITATION—No funds made available to carry out this Act, or any 
amendment made by this Act, may be used to promote or advocate the 
legalization or practice of prostitution or sex traficking.

135  I have detailed this further in Aziza Ahmed, Feminism, Power, and Sex Work in the Context of HIV/

AIDS: Consequences for Women’s Health, 34 Harv. J.l. & genDer 225 (2011).

136  United States Leadership Against HIV/AIDS, Tuberculosis, and Malaria Act of 2003, Pub. L. No. 
108–25, 117 Stat. 711 (2003) (current version at 22 U.S.C.A. §§7601–7604 (West 2010)). The Leadership 
Act was understood to be an attempt by the Bush administration to soften the view of the President through 
a grand gesture of humanitarianism as a counterweight to the War on Terror. The eventual manifestation of 
the Leadership Act reveals a politically conservative project: the Act mandated abstinence-only education in 
HIV prevention programs, condoms were viliied as an ineffective method of preventing the spread of HIV, 
and there was a ban on funding syringe-exchange programs in keeping with the domestic-conservative agenda 
against needle-exchange programs. See Penelope Saunders, Prohibiting Sex Work Projects, Restricting Women’s 

Rights: The International Impact of the 2003 U.S. Global AIDS Act, 7 HealtH & Hum. rts. 179, 182 (2004).
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*h+"NKOKVCVKQPÏPq"hwpfu"ocfg"cxckncdng"vq"ectt{"qwv"vjku"ejcrvgt."qt"
any amendment made by this chapter, may be used to provide assistance to 

any group or organization that does not have a policy explicitly opposing 

rtquvkvwvkqp"cpf"ugz"vtchÝemkpi."gzegrv"vjcv"vjku"uwdugevkqp"ujcnn"pqv"crrn{"
vq"vjg"Inqdcn"Hwpf"vq"Hkijv"CKFU."Vwdgtewnquku"cpf"Ocnctkc."vjg"Yqtnf"
Jgcnvj"Qticpk¦cvkqp."vjg"Kpvgtpcvkqpcn"CKFU"Xceekpg"Kpkvkcvkxg"qt"vq"cp{"
United Nations agency.

Cdqnkvkqpkuv"hgokpkuvu"vqqm"qp"vjg"vcum"qh"oqpkvqtkpi"rtqlgevu"hwpfgf"vjtqwij"RGRHCT"
cpf"ockpvckpkpi"cfxqece{"ghhqtvu"vq"rwuj"korngogpvcvkqp"qh"vjg"CRNQ0"Yjkng"rqvgpvkcnn{"
ygnn"kpvgpvkqpgf."vjku"uwtxgknncpeg"d{"cdqnkvkqpkuv"hgokpkuvu"jcf"pgicvkxg"eqpugswgpegu"hqt"
sex workers whose primary access to health programs came via sex worker projects. In 

Svay Pak, Cambodia, feminist abolitionists acting as watchdogs of the U.S. government 

tgrqtvgf"vjg"Nqvwu"Enwd."c"Fqevqtu"Ykvjqwv"Dqtfgtu"*OUH+"rtqlgev."vq"vjg"W0U0"iqxgtpogpv"
for not involving the police (presumably to arrest those purchasing sex). The Lotus Club, 

whose  primary  purpose was  as  a  health  program  for  sex workers,  did  not  engage with 

the police because of the harassment of sex workers by the police. A feminist abolitionist 

vguvkÝgf"cickpuv"vjg"OUH"rtqlgev"hqt"vjgkt"ncem"qh"rqnkeg"gpicigogpv"vq"vjg"Jqwug"Eqookvvgg"
qp"Kpvgtpcvkqpcn"Tgncvkqpu."tguwnvkpi"kp"c"nquu"qh"hwpfkpi"hqt"vjg"rtqlgev"cpf."kp"vwtp."vjg"
closure of the Lotus Club.137 Because the Lotus Club was the only public health program 

that served this group of adult and young sex workers, the closure of the program meant 

that sex workers were no longer able to access these necessary health services. 

The monitoring and engagement of U.S. abolitionist feminists also took place at the 

Wpkvgf"Pcvkqpu0"Jkuvqtkecnn{."vjg"WP"Lqkpv"Rtqitcoog"qp"JKX1CKFU"*WPCKFU+"jcf"vcmgp"
vjg"rqukvkqp"vjcv"fgetkokpcnk¦cvkqp"qh"ugz"yqtm"gpcdngu"c"dgvvgt"JKX"tgurqpug0"Vjku"rqukvkqp"
is maintained partly due to the advocacy of sex work organizations, public health and harm 

tgfwevkqp"qticpk¦cvkqpu."jwocp"tkijvu"cevkxkuvu."cpf"ugz/rqukvkxg"hgokpkuvu"*vjgug"ctg"pqv"
always distinct categories). Many of these organizations work under the rubric of a broader 

jwocp"tkijvu/dcugf"crrtqcej"vq"JKX1CKFU0"

Kp" 4224." WPCKFU" kuuwgf" c" Vgejpkecn" Wrfcvg" vjcv" gpeqwtcigf" fgetkokpcnk¦kpi"
sex work.35:"Qvjgt" mg{" qticpk¦cvkqpu." kpenwfkpi" vjg"Yqtnf"Jgcnvj"Qticpk¦cvkqp."Inqdcn"
Eqcnkvkqp" qp"Yqogp" cpf"CKFU." cpf" vjg"QhÝeg" qh" vjg"Jkij"Eqookuukqpgt" qp"Jwocp"

359" "Lqcppc"Dwu¦c."Jcxkpi"vjg"Twi"Rwnngf"htqo"Wpfgt"[qwt"Hggv<"Qpg"RtqlgevÓu"Gzrgtkgpeg"qh"vjg"WU"Rqnke{"
Reversal on Sex Work, 21 HEALTH POL’Y & PLAN"54;"*4228+0"

35:" "WPCKFU."SEX WORK AND HIV/AIDS: UNAIDS TECHNICAL UPDATE 10, 15 (2002), available at http://

fcvc0wpckfu0qti1rwdnkecvkqpu1KTE/rwd241le927/ugzyqtm/vwagp0rfh0
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Rights, followed suit, including a call for decriminalization of sex work in various policy 

and advisory documents.139 One could argue that by 2006 decriminalizing sex work was 

a key recommendation by UN agencies to improve the HIV response. However, in 2006 

abolitionist feminists began to intervene at UN meetings such as the Global Consultation 

on Sex Work and HIV/AIDS in Rio de Janeiro. Despite resistance from sex workers and 

their allies in the health and human rights movement, the abolitionist feminist presence 

in Rio and sustained advocacy after the meeting resulted in new UN guidance that was a 

retreat from earlier positions on decriminalization.140 

These abolitionist feminist interventions were in opposition to both pro-sex feminist 

positions and served to alienate sex workers from the dominance feminist mode of 

activism.141 

 c. The Limitations of Female Subordination Analytic for Sex Work

Sex-positive feminists emerged in the 1980s as allies of sex workers (in fact, some 

were sex workers themselves), forging new linkages between sex workers and feminist 

organizations. In the context of HIV, however, often even in its sex-positive form, 

feminism remains an analytic frame that often constrains the ability of sex workers to 

organize across genders. The male/female analytic of feminism that persists even in the 

sex-positive mode of feminism offers the lens of patriarchy as a means of understanding 

and organizing challenges arising for sex workers and vulnerability in the context of HIV. 

However, the active presence of MSM and trans individuals in sex worker organizing left 

this community in need of a more inclusive framework. Thus, while sex-positive feminism 

provided room for friendship and allies, feminism’s reliance on female subordination did 

not provide an ideal model of sex worker subordination based on sex worker identity. 

Feminism itself seemed to hide some of the harms experienced by sex workers, particularly 

139  See avni amin, violence against women anD Hiv/aiDs: critical intersections—violence against 

sex worKers anD Hiv Prevention 1 (2005), available at http://www.who.int/gender/documents/sexworkers.

pdf; office of tHe HigH commissioner for Human rigHts anD unaiDs, international guiDelines on Hiv/

aiDs anD Human rigHts 30 (2006), available at http://data.unaids.org/Publications/IRC-pub07/jc1252-

internguidelines_en.pdf.

140  UNAIDS, unaiDs guiDance note on Hiv anD sex worK 5 (2009), available at http://data.unaids.

org/pub/BaseDocument/2009/jc1696_guidance_note_hiv_and_sexworken.pdf. UNAIDS has now gone back 

to its prior position supporting decriminalization. See UNAIDS, unaiDs guiDance note on Hiv anD sex 

worK 3 (2012), available at http://www.aidsdatahub.org/dmdocuments/UNAIDS_guidance_note_on_hiv_

and_SW.pdf.

141  See Meena Seshu & Laxmi Murthy, No Sex Work Please—We’re Feminists! (2012) (prepared for the 

Association of Women in Development) (on ile with author).



Columbia Journal of Gender and law46 26.1

transgender and MSM sex workers who did not consistently factor into feminist concerns 

for sex workers.142 The feminist reliance on a female/male subordination scheme was too 

limiting for a sex work community that embraced a range of sexes, genders, and sexualities 

that had complicated emotional relationships with clients.

We can continue to use the Global Fund Gender Strategy as an example of this. As 

stated, the GF-SOGI framework contains the term “sex work” thirty-nine times. In the 

gender equality strategy, the term “sex work” appears once in the annex.143 Because the 

women’s subordination frame denies agency, sex workers are excluded from a women’s 

rights framing of HIV vulnerability, omitted from the GF-GE strategy and relegated to 

SOGI. The alienation of sex workers by dominance feminist analytics that deny them 

agency pushes sex workers out of the gender equality paradigm that underpins much work 

on women and HIV. 

 IV. Consequences for the HIV and AIDS Programmatic and Policy

In this section of the Article, I seek to interrogate the consequences of co-production 

on our understanding of the HIV epidemic and the populations it impacts. Co-production 

explains how rights, identity, and epidemiology interact to produce knowledge about the 

epidemic as it underpins the identity/risk paradigm. To understand the consequences of 

identity-based organizing in the way that we see it inside of HIV governance institutions 

today, I turn to Eve Sedgwick and Janet Halley’s idea of universalizing/minoritizing 

(“u/m”) tendencies alongside Steven Epstein’s idea of the inclusion-difference paradigm.144 

I identify these consequences through an examination of how the stabilization of identity 

through biological narratives of risk and vulnerability makes people and issues invisible. In 

turn, as identity groups demarcate their boundaries, individuals and groups alongside ideas 

142  This is not to suggest that some feminists do not work on behalf of trans and MSM populations. For an 

example of a women’s rights organization working on issues of trans women’s health, see Positive women’s 

networK, http://www.pwn-usa.org/ (last visited June 28, 2013).

143  genDer equalitY strategY, supra note 8, at 19.

144  Sedgwick and Halley write from within queer theory while Epstein works within the literature of science 

and technology studies. The u/m frame offers a way to examine the impasse of essentialism versus social 

construction that sexuality and gender activism often inds itself. Epstein’s inclusion and difference frame 
allows us to interrogate the consequences of biology becoming a foundation for political participation and 

citizenship. While acknowledging that at different moments varied strategies and understandings of biopolitical 

citizenship, biological claims of difference, and genetic predispositions may carry strategic weight or multiple 

truths, we can examine the consequences of HIV activism and identity-based organizing by applying the 

lenses of u/m and inclusion and difference. Halley, Reasoning About Sodomy, supra note 7; Halley, Sexual 

Orientation, supra note 109; Sedgwick, supra note 109, at 1; ePstein, inclusion, supra note 6, at 17.
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about HIV risk fall off of legal and public health agendas.

 

A. Consequence One: Decreased Knowledge of Women’s Sexuality in the 

 Context of HIV

Knowledge about HIV transmission, risk, and vulnerability is lost as identity/risk 

narratives standardize. This is perhaps most clearly illustrated by the feminist reframing 

of HIV vulnerability as an issue of women’s subordination, which has masked some of the 

complexities of sexuality. 

First, it is clear that there has been a silencing of knowledge about women’s sexuality 

in the context of HIV. Jennifer Higgins and colleagues argue that the lack of information 

about women and HIV has grown due to the use of a “vulnerability paradigm” that rests 

on assumptions of women’s heterosexual vulnerability to HIV.145 Women’s vulnerability to 

HIV is understood as created by patriarchy as well as women’s inability to refuse sex and 

negotiate condom use. As articulated by Susan Jolly in the context of literature on HIV and 

development:

[T]he emphasis on violence and gender inequality as the causes of unsafe 

sex gives only gives half the picture. There’s an underlying idea here 

that men have total power in sex while women are just trying to impose 

damage limitation while we lie back and think of England or some other 

appropriate patriotic love object (and that women only ever have unsafe 

sex because we lack power to negotiate with male partners, never due to 

our own desires). Do women really have no desire, agency or room for 

manoeuvre? Do women have no pleasure or hope of pleasure in sex?146

The current understanding of HIV transmission and women is based on the dominance 

feminist view that women’s vulnerability to HIV is due to men’s power over women. 

Legal scholars also express critique of the current modes of feminist legal theorizing as 

it relates to feminist legal projects. Katherine Franke articulates two critiques of feminist 

legal theory that together enrich our understanding of the mode of feminist organizing in 

law and public health related to HIV. First, connected to the critiques waged by Higgins 

and Jolly, Franke tells us that feminist legal theorizing has been limited in its scope to 

145  Higgins et al., supra note 101. Higgins does not use the terminology of dominance feminism. 

146  susie JollY, inst. for Dev. stuD., worKing PaPer 283, wHY tHe DeveloPment inDustrY sHoulD get 

over its obsession witH baD sex anD start tHinKing about Pleasure 10–11 (2007).



Columbia Journal of Gender and law48 26.1

understand women’s desire and pleasure in sex. Feminists have become good, Franke 

says, at theorizing “no” rather than theorizing “yes.” Feminist legal theory has become 

a tool to understand sexual subordination but has been minimally deployed (if at all) in 

a positive incorporation of women’s sexuality. Second, Franke highlights the centrality 

of repronormativity, or women’s role as mothers, in feminist legal theorizing. The idea 

of repronormativity enables the ability to see a second and corresponding limitation of 

the dominance feminist framing of women’s sexuality. Women’s heterosexual narratives, 

a product of repronormativity, are based on vaginal-penile sex as the principle mode of 

women’s biological vulnerability.147 

Because of emphasis on theorizing “no,” in legal scholarship and the emphasis on 

women’s vulnerability in the context of public health, we miss forms of sexual vulnerability 

to HIV for women. For example, how much does anal sex contribute to women’s 

vulnerability? 148 Women’s use or nonuse of condoms provides another example of how 

dominance feminist narratives mask complexities of women’s sexuality. Lack of condom 

usage in relationships has often been attributed to women’s inability to negotiate safe sex 

due to a lack of power between women relative to men. In turn there is little known or 

theorized about women’s own desires not to use condoms due to reduction of pleasure or 

multiple sexual partners. Because of the strength of the dominance feminist perspective 

there has been little discussion amongst feminists challenging the sexual vulnerability 

narrative of women’s rights activists in HIV.

 B. Consequence Two: Limited Awareness of Men-Who-Have-Sex-With 

  Women (also Known as Heterosexual Men)

Heterosexual men are typically left out of the list of vulnerable populations to HIV 

partly due to the success of feminist projects in constructing heterosexual sex as a site 

of vulnerability for women but not for men. Heterosexual men are often the only group 

that is not explicitly listed amongst vulnerable populations. This is evidenced by the list 

of vulnerable individuals in the Global Fund Gender Strategy, which does not include 

men who have sex with women. Further, and problematically, the vulnerability model 

assumes that only women seek to prevent HIV transmission. As articulated by Higgins and 

colleagues:

147  Katherine Franke, Theorizing Yes: An Essay on Feminism, Law, and Desire, 101 colum. l. rev. 199 

(2001).

148  See, e.g., Lara Misegades et al., Anal Intercourse Among Young Low-Income Women in California: An 

Overlooked Risk Factor for HIV? 15 AIDS 534 (2001); Michael Gross et al., Anal Sex Among HIV-Seronegative 

Women at High Risk of HIV Exposure, 24 J. AIDS 393 (2000).
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Emerging  data  show  that  in many  settings women  are  almost  as  likely 

cu"ogp" vq"dtkpi"JKX" kpvq" vjg"rctvpgtujkr0"Cp"cpcn{uku"qh" vjg"pcvkqpcnn{"
representative demographic and health survey samples for Burkina Faso, 

Cameroon, Ghana, Kenya,  and Tanzania  found  that  in  30%  to  40%  of 

eqwrngu"ykvj"3"qt"dqvj"rctvpgtu"kphgevgf"ykvj"JKX."vjg"yqocp"ycu"rqukvkxg"
and the man negative, even though relatively few women reported having 

outside partners . . . .

Jqygxgt." kp" vjg" nctiguv" grkfgokeu" kp" vjg" yqtnf." vjg" fqokpcpv" JKX"
epidemiology  does  not  take  the  form  of  a  few  men  infecting  a  large 

rqqn"qh"yqogp0"Fcvc"uwiiguv"kpuvgcf"vjcv"jgvgtqugzwcn"yqogp"cpf"ogp"
are  infecting each other at  far more similar  rates  than  the paradigm has 

suggested. We are even more dismayed, then, that the vulnerability model 

considers  only  heterosexual  women  to  be  vulnerable  to  and  socially 

disadvantaged by the disease.36;

In turn, the complex range of sexual and personal interactions of men are also often 

misunderstood or undertheorized. There is little known about the pressures faced by men 

vq"rtqxkfg"rngcuwtg"vq"rctvpgtu"vjtqwij"pqp/wug"qh"eqpfqou."ogpÓu"fguktg"vq"rtgxgpv"JKX"
transmission to female partners, or men’s inability to engage in conversations about sex. 

Hgokpkuv" kpvgtxgpvkqpu"dwknv"qwv"qh"yqogpÓu"uqekcn"xwnpgtcdknkv{" vq"JKX"kp"c"fqokpcpeg"
feminist  frame  often  do  not  take  into  account  and  ignore  men’s  vulnerability  in  the 

process.150 

  C.  Consequence Three: Transactional Sex Is Left Off the Agenda

The stabilization of sex work as an identity, despite its success in moving forward a 

ugz"yqtmgt"cigpfc."cnuq"rtqfwegu"tgcn"cpf"fkuewtukxg"dqwpfctkgu"vjcv"jkfg"pqp/ugz/yqtmgt/
kfgpvkÝgf"kpfkxkfwcnu0"Vtcpucevkqpcn"ugz"ugtxgu"cu"cp"gzcorng0"Gzkuvkpi"cv"vjg"octikpu"qh"
sex work, transactional sex occurs when individuals transact sex for money, but also food, 

36;" "Jkiikpu"gv"cn0."supra"pqvg"323."cv"657Î67="see also JOLLY, supra"pqvg"368."cv"32Î33"*jkijnkijvkpi"vjg"
gorjcuku"qp"ocng"rgtrgvtcvqtu"cpf"rtgfcvqtu"rgtrgvwcvgu"kfgcu"qh"c"oqpqnkvjke"vjktf/yqtnf"ocp"yjq"qrrtguugu"
vjktf/yqtnf"yqogp+0

372" "Octvjc"Hkpgocp"ctiwgu"vjcv"kpuvgcf"qh"cp"kfgpvkv{/dcugf"ngicn"tghqto"rtqlgev"yg"ujqwnf"kpuvgcf"hqewu"qp"
the construction of a new liberal subject “based on an appreciation of the human condition in order to effectively 

fkurnceg"vjg"tjgvqtke"qh"rgtuqpcn"tgurqpukdknkv{."uocnn"iqxgtpogpv."cpf"eqpfgopcvkqp"qh"uvcvg"kpvgtxgpvkqp0Ñ"
Martha Fineman, Feminism, Masculinities, and Multiple Identities, 13 NEV. L.J. 101, 102 (2013). This analytic 

mode would move us further from identity projects and towards examining relationships between individuals, 

state, and societal institutions. Id."cv"33;0"
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services, clothing, and other material goods. An example could be a woman who maintains 

jgtugnh"Ýpcpekcnn{"rctvn{"vjtqwij"c"ugtkgu"qh"ugzwcn"gzejcpig"pgvyqtmu0"Vjku"okijv"dg"qwv"
of material desire or out of  the need to survive. Importantly,  individuals transacting sex 

may not consider themselves sex workers.

As sex work became an identity, as sex workers claimed rights, and as science demarcated 

vjg"urgekÝe"tkum"hcevqtu"hcekpi"c"ugz"yqtmgt."kpfkxkfwcnu"gpicikpi"kp"vtcpucevkqpcn"ugz"fkf"
not make it on the agenda. This has programmatic implications as projects and programs 

tqqv"kpukfg"qh"ugz"yqtmgt"qticpk¦cvkqpu"cpf"ku"htcogf"cu"ugz"yqtmgt"kuuwgu0"Kp"vwtp."JKX"
projects  and  programs  spend  little  time  on  transactional  sex  despite  its  omnipresence 

coqpiuv"ocp{"itqwru"jkijn{"nkmgn{"vq"eqpvtcev"JKX0"Oquv"rtqitcookpi"qp"vtcpucevkqpcn"
sex occurs under  the assumption  that  the person  transacting  sex  is being exploited, but 

not all people engaged in transactional sex may experience it as exploitative. While this 

tguqpcvgu"ykvj"fqokpcpeg"hgokpkuv"wpfgtuvcpfkpiu"qh"yqogpÓu"tkum"vq"JKX."vjku"htcokpi"
fqgu" pqv" cfgswcvgn{" ecrvwtg" vjg" eqorngz" gzrgtkgpeg" cpf" wpfgtuvcpfkpiu" qh" kpfkxkfwcnu"
engaged in transactional sex. 

Because transactional sex lacks an associated identity community, it has largely fallen 

qhh"vjg"tcfct"hqt"itqwru"kpvgtguvgf"kp"ugzwcnkv{."ugz."igpfgt."cpf"JKX0"

  D.  Consequence Four: Transgender Individuals Are Lost in the HIV    

    Response 

Vtcpuigpfgt"kpfkxkfwcnu."rctvkewnctn{"hgocng/vq/ocng"vtcpu"kpfkxkfwcnu."jcxg"dgeqog"
kpxkukdng"kp"vjg"eqpvgzv"qh"vjg"JKX"grkfgoke0"Vjku"ku"rctvn{"fwg"vq"vjg"OUO"pqogpencvwtg"
that, as discussed, roots itself in biological ideas of sex. The category MSM became the lens 

through which public health practitioners, scientists, and activists understood the epidemic. 

Cu" uvcvgf."OUO"ftcyu" vjg" dkqnqikecn" nkpg" Ýton{<" qpn{"O/vq/H" vtcpuigpfgt" kpfkxkfwcnu"
eqwpvgf."yjkng"H/vq/O"kpfkxkfwcnu"ygtg"nghv"qwv"qh"vjg"fgÝpkvkqp0151 The exclusion produced 
by  this  form  of  categorization  and  the  biological  turn  has  had  an  impact  on  available 

data  for  the  trans  community  in which  a  complicated  interplay of  gender,  identity,  and 

biology was not captured by the term MSM.152 In the United States, for example, there is 

151   Caceres et al., supra"pqvg"338."cv"U67ÎU770

152   A  graphic  illustration  of  this  is  a  recent  protest  photo  of  the  Positive Women’s  Network  based  in 

Qcmncpf."Ecnkhqtpkc."yjgtg"cevkxkuvu"jqnf"c"ukip"vjcv"tgcfu."ÐVtcpu"yqogp"ctg"pqv"OUO0Ñ"*Rjqvqitcrj"qp"Ýng"
ykvj"cwvjqt+0"Vjg"qticpk¦cvkqp"jcu"fgÝpgf"kvugnh"cu"JKX/rqukvkxg"yqogp"cpf"kpenwfgu"vtcpu"yqogp"kp"vjgkt"
community. See also POSITIVE WOMEN’S NETWORK, supra note 142.
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pq"pcvkqpcn"uwtxgknncpeg"fcvc"qp"vtcpuigpfgt"JKX"rtgxcngpeg0153 What little data there is at 
c"nqecn"ngxgn"uwiiguvu"xgt{"jkij"JKX"rtgxcngpeg"coqpiuv"vtcpuigpfgt"rgqrng."rctvkewnctn{"
tcekcn"cpf"gvjpke"okpqtkvkgu0"Vjg"tguwnv"qh"vjg"nkokvgf"fgÝpkvkqp"qh"OUO"cpf"kpcfgswcvg"
data collection produces confusion amongst epidemiologists as well as a stunted ability to 

accurately design public health programs for transgender individuals.154

  E.  A Cautionary Consequence: Deradicalization Through Identity Expertise

Vjg" Ýpcn" eqpugswgpeg" hqewugu" pqv" qp" c" pgingevgf" rqrwncvkqp" qt" kuuwg" dwv" qp"JKX"
activism and legal advocacy at large.

Vjg" tkug" qh" vjg" jwocp" tkijvu/dcugf" crrtqcej" kp" JKX" iqxgtpcpeg" vjcv" gpcdngu"
kfgpvkv{/dcugf"gzrgtvkug"vjtqwij"rctvkekrcvqt{"ogejcpkuou"jcu"c"rqvgpvkcn"fqypukfg<"vjg"
fgtcfkecnk¦cvkqp" qh" cevkxkuv" oqxgogpvu0" Htqo" kvu" gctnkguv" oqogpvu" qh" tgukuvcpeg." JKX"
activists have shown incredible innovation and activism. Treatment literacy, mobilization 

ctqwpf"jgcnvj."uvtcvgike"nkvkicvkqp."rtqvguvu."cpf"fkg/kpu"ctg"qpn{"uqog"qh"vjg"vqqnu"etgcvgf"
qt"wvknk¦gf"d{"cevkxkuvu"vq"fgocpf"tgurqpugu"vq"vjg"JKX"grkfgoke0"Cu"vjg"oqfg"qh"cevkxkuv"
engagement becomes professionalized, the radical activism that marked the early part of 

vjg"JKX"grkfgoke" ku" vgorgtgf"cpf"rtqhguukqpcnk¦gf." ngikvkocvkpi"cpf" tgkphqtekpi" tcvjgt"
vjcp"ejcnngpikpi"JKX"iqxgtpcpeg"kpuvkvwvkqpu0"

Fgtcfkecnk¦cvkqp"okijv"cnuq"qeewt"vjtqwij"vjg"rgthqtocpeg"qh"rctvkekrcvkqp"ykvjqwv"c"
true meaningful engagement of activist groups and affected communities of individuals. 

Kp"qvjgt"yqtfu."yjkng" kfgpvkv{"qticpk¦cvkqpu"Ýpf" vjgougnxgu"cv"fgekukqp/ocmkpi"dqfkgu."
vjg{"ctg"pqv"pgeguuctkn{"oqtg"nkmgn{"vq"gplq{"itgcvgt"kpÞwgpeg"qxgt"vjg"tgfkuvtkdwvkqp"qh"
tguqwtegu" pgeguuct{" vq" korcev" vjg"JKX" grkfgoke0" Kpuvgcf." vjg" itqwrÓu" rtgugpeg" ukorn{"
serves to legitimate the decisions of the governance body.155"Qticpk¦cvkqpu"qh"yqogp"nkxkpi"
ykvj"JKX."hqt"gzcorng."tgurqpfgf"vq"vjg"eq/qrvcvkqp"qh"vjgkt"kfgpvkv{"itqwr"d{"ujkhvkpi"ecnnu"
htqo"Ðitgcvgt"rctvkekrcvkqpÑ"qh"yqogp"nkxkpi"ykvj"JKX"kp"ncy"cpf"rqnke{"rtqlgevu"vq"vjg"

375" "Lghhtg{"J0"Jgtduv"gv"cn0."Guvkocvkpi"JKX"Rtgxcngpeg"cpf"Tkum"Dgjcxkqtu"qh"Vtcpuigpfgt"Rgtuqpu"kp"vjg"
United States: A Systematic Review, 12 AIDS & BEHAV. 1, 1 (2007). 

154   CENTER OF EXCELLENCE  FOR TRANSGENDER HEALTH, RECOMMENDATIONS  FOR  INCLUSIVE DATA COLLECTION 

OF  TRANS  PEOPLE  IN  HIV  PREVENTION,  CARE,  AND  SERVICES." jvvr<11vtcpujgcnvj0weuh0gfw1vtcpuArcig?nkd/fcvc/
collection (last visited Aug. 5, 2012).

155   Crenshaw,  supra" pqvg" 340"Etgpujcy" pqvgu" vjg" fkhÝewnv{" qh" uqekcn"oqxgogpvu" kp" dqvj" tgukuvkpi" cpf"
engaging in liberalism. “For blacks, the task at hand is to devise ways to wage ideological and political struggle 

yjkng"okpkok¦kpi"vjg"equvu"qh"gpicikpi"kp"cp"kpjgtgpvn{"ngikvkocvkpi"uvtwiing0Ñ"
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Ðogcpkpihwn"kpxqnxgogpvÑ"qh"yqogp"nkxkpi"ykvj"JKX"kp"fgekukqp/ocmkpi"dqfkgu0156 

Further,  participatory mechanisms  that  designate  identity  experts who  speak  in  the 

oqfg"qh"kfgpvkv{1tkum"qhvgp"ocum"kpvtc/itqwr"vgpukqp"cpf"fkucitggogpv0"Vjg"gpicigogpv"
qh"yqogpÓu"tkijvu"cevkxkuvu"kp"vjg"tqng"qh"Ðigpfgt"gzrgtvÑ"ocumu"vjgug"vgpukqpu0"Vjg"Inqdcn"
Hwpf"Igpfgt"Uvtcvgi{"rtqxkfgu"qpg"gzcorng"qh"vjku"eqpvguvgf"vgttckp"kp"JKX"iqxgtpcpeg0"
While in the case of the Gender Strategy the outcome of tension resulted in two documents, 

where bifurcation does not occur, governance structures endorse one view as the primary 

identity/risk narrative of that group. 

Finally, deradicalization occurs when activist engagement is regulated by governance 

structures that ensure that some forms of activism are legitimate and casting others outside of 

a legitimate form of engagement.157 A counter to this might highlight that active engagement 

kp"vjg"fgoqetcvke"rtqeguu"cu"kv"crrgctu"kp"inqdcn"JKX"iqxgtpcpeg"oqdknk¦gu"eqoowpkvkgu0"
Jqygxgt."yjkng"cevkxkuvu"oc{"dg"rtqrgnngf"vq"fgocpf"c"rnceg"cv"vjg"JKX"fgekukqp/ocmkpi"
table, the move of identity groups inside of governance bodies may explain the decrease in 

dtqcf"uecng"JKX"cevkxkuo"vjcv"octmgf"vjg"gctn{"rctv"qh"vjg"JKX"grkfgoke037:

  V.  The Way Forward

Kfgpvkv{"oqdknk¦cvkqp"kp"vjg"eqwtug"qh"JKX"cevkxkuo"ycu"*cpf"eqpvkpwgu"vq"dg+"egpvtcn"vq"
gpuwtkpi"vjcv"octikpcnk¦gf"itqwru"tgegkxgf"cfgswcvg"vtgcvogpv"cpf"ectg"ceeguu0"Jqygxgt."
we must  remain  cautious  of  identity  politics.  The  more  we  begin  to  stabilize  identity 

groups and identity/risk narratives, the more likely we are to push people and issues into 

vjg"octikpu"qh"vjg"JKX"grkfgoke0"Kp"vwtp."rgqrng"cpf"kuuwgu"oc{"qt"oc{"pqv"dg"tgÞgevgf"kp"
advocacy efforts. We have seen these examples through the course of this Article. Through 

uvcdknk¦kpi"c"ugz"yqtm" kfgpvkv{." vtcpucevkqpcn"ugz"hcnnu"qh" vjg"tcfct0"Qt"d{"uvcdknk¦kpi" vjg"
categories  of  woman  and man  through  a  discourse  of  heterosexuality  (and  a  focus  on 

rgpkng/xcikpcn"rgpgvtcvkxg"ugz+."yg"kipqtg"vjg"hcev"vjcv"pqp/pqtocvkxg"ugzwcnkv{"cpf"tkum{"
ugz"vjcv"ku"pqv"ÐvtcfkvkqpcnÑ"ugz"*cpcn"ugz+"ku"rwujgf"vq"vjg"octikpu0

378" "Kpvgtpcvkqpcn"Eqoowpkv{"qh"Yqogp"Nkxkpi"ykvj"JKX1CKFU."Vjg"Itgcvgt"Kpxqnxgogpv"qh"Rgqrng"Nkxkpi"
ykvj"JKX1CKFU<"Htqo"Rtkpekrng"vq"Rtcevkeg."7:"PARTICIPATORY LEARNING & ACTION"89"*422:+0

157    See  Karl  E.  Klare,  Judicial  Deradicalization  of  the Wagner  Act  and  the  Origins  of Modern  Legal 

Consciousness,  62 MINN.  L.  REV." 48:" *3;9:+" *Mnctg" hqewugu" qp" vjg" fgtcfkecnk¦cvkqp" qh" vjg" ncdqt" cigpfc"
with perceived judicial victories. Amongst other forms of deradicalization, one occurs through an increased 

rqnkekpi"qh"vjg"dqwpfctkgu"qh"Ðngikvkocvg"ncdqt"cevkxkv{Ñ+="see also DAVID KENNEDY, THE DARK SIDES OF VIRTUE: 
REASSESSING INTERNATIONAL HUMANITARIANISM (2004).

37:" "ALEX DEWAAL, AIDS AND POWER: WHY THERE IS NO POLITICAL CRISIS YET (2006).
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We must  ask:  does  the  standardization  of  identity  through  current  modes  of  legal 

advocacy work at odds with the goal of accurately describing, understanding, and in turn 

tgfwekpi"vjg"urtgcf"qh"JKXA"Dgnqy."K"qhhgt"uqog"vjqwijvu"cdqwv"jqy"vq"ujkhv" ngicn"cpf"
cfxqece{"cigpfcu"vq"okpkok¦g"vjg"pgicvkxg"eqpugswgpegu"qh"kfgpvkv{"rqnkvkeu"kp"vjg"eqpvgzv"
qh"JKX0"Kp"fqkpi"uq."K"jqrg"vq"gpeqwtcig"c"tgvjkpmkpi"qh"vjg"ewttgpv"ocpkhguvcvkqp"qh"kfgpvkv{"
politics by advocating for an ongoing and constant destabilization of identity as the core 

ngpu"d{"yjkej"yg"ujqwnf"wpfgtuvcpf"cpf"cfxqecvg"hqt"ngicn"cpf"rqnke{"ejcpig"kp"JKX0"
 

  A.  Beyond Identity: Addressing Background Conditions

Yjkng" kfgpvkv{/dcugf" fkuetkokpcvkqp" cpf" uvkioc" rnc{" c" nctig" tqng" kp" vjg" cdknkv{" qh"
kpfkxkfwcnu"vq"ceeguu"JKX"ugtxkegu."kv"ku"cnuq"pgeguuct{"vq"rwuj"dg{qpf"vjg"kfgpvkv{/dcugf"
projects to more effectively address community needs. Further, it is necessary to examine 

a broader  range of  legal  rules  that distribute  resources  and produce disparate outcomes 

between groups and individuals. 

JKX"ngicn"cfxqece{"ecp"dqttqy"nguuqpu"htqo"etkvkswgu"qh"kfgpvkv{/dcugf"qticpk¦kpi"cpf"
the analytic tools offered by them. Two articles described here provide this analytic insight. 

First, in her article Born Unto Brothels, Prabha Kotiswaran highlights how the focus on 

criminalization by feminists has diverted attention from the “plethora of formal legal rules 

(such as rent control laws), informal social norms (such as entrenched tenancy practices) 

cpf"octmgv"uvtwevwtgu.Ñ37; which impact the functioning of criminal laws and need to be 
further understood to alter  the bargaining power of sex workers.160 Kotiswaran suggests 

that it is necessary to look not only at criminal law but the way criminal law operates in 

the context of diversely situated sex workers, a complex interplay of formal and informal 

ncyu"cpf"uqekcn"pqtou."cpf"vjg"Þwkf"pcvwtg"qh"ugz"kpfwuvtkgu0161 She offers one example of  
jqy"etkokpcn"ncy"qrgtcvgu"cnqpiukfg"ncpfnqtf/vgpcpe{"citggogpvu"kp"c"tgf/nkijv"fkuvtkev"vq"
have myriad impacts for the sex workers, landlords, and other tenants. Her analysis allows 

wu"vq"ugg"vjg"fkuvtkdwvkqpcn"eqpugswgpegu"qh"ngicn"twngu"cu"vjg{"kpvgtcev"ykvj"qpg"cpqvjgt."
going beyond an initial normative position on sex work. Second, in her article The Gay 

Agenda, Libby Adler highlights a similar need to examine the background rules that serve 

37;" "Rtcdjc"Mqvkuyctcp."Born Unto Brothels—Toward a Legal Ethnography of Sex Work in an Indian Red­
Light Area, 33 L. & SOC. INQUIRY"79;"*422:+0

160   Id. Mqvkuyctcp"etkvkswgu"vjg"Ðuvtwevwtcn"dkcu"vjgukuÑ"qhhgtgf"d{"hgokpkuvu"vjcv"rtgugpvu"c"Ðuvqt{"qh"vjg"
ewowncvkxg"ghhgev"qh"o{tkcf"dkcugu"ngcfkpi"vq"vjg"ugngevkxg"cpf"fkuetkokpcvqt{"gphqtegogpv"qh"vjg"cpvk/ugz"yqtm"
ncyu"cnyc{u"vq"vjg"fgvtkogpv"qh"ugz"yqtmgtuÓ"kpvgtguvu0Ñ

161   Id. cv"4;0
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to disenfranchise poor Lesbian, Gay, Bisexual, Transgender, and Gender Nonconforming 

(“LGBT-GNC”) youth. Adler shows how the normalizing tendency of the mainstream 

gay rights movement produces, amongst other outcomes, one-dimensional gay advocacy 

agendas like gay marriage. She argues that these identitarian legal strategies tend to obscure 

and distract from other advocacy strategies which might foreground the set of legal rules 

that produce poor, vulnerable youth. By shifting focus to the background rules, Adler 

illustrates the series of legal obstacles for LGBT-GNC youth with the example of homeless 

adolescents.162 These adolescents are met with a series of laws that prevent economic or 

social stability including laws that prevent sleeping in parks, reporting of whereabouts 

to guardians within seventy-two hours of reporting to a shelter, and the inability to be 

employed.163 She argues for a legal reform strategy that tackles these legal issues rather 

than focus on a reactionary strategy rooted in an identitarian ideology of normalization.164 

With this new focus there is the potential for broader impact of the most marginalized 

LGBT-GNC youth. 

The analytic move to refocus us from identity-based projects and towards the 

background context which shape and impact HIV vulnerability can provide important 

insight in the HIV context. One example makes this particularly clear. The Indian campaign 

of reading down Section 377, the colonial-era sodomy law, led to the decriminalization of 

“unnatural offenses.”165 The case came about after police oficers raided the ofice of the 
Naz Foundation in India, a public health organization, for distributing condoms amongst 

men who were having sex with men in a public park.166 The decision borrows heavily from 

U.S. privacy doctrine. However, the men were not having sex in private. They were having 

sex in public spaces including parks. While the identity based strategy was a success 

with regard to recognition and community building, important and worthy goals, much 

more legal work will need to be done to address the situation of men having risky sex 

in “public” areas (parks, bathrooms, etc) in order to address HIV. Recent mobilization 

by HIV providers and activist in the United States has, for example, identiied legal 
advocacy projects that include addressing loitering laws, “condoms as evidence” laws, and 

162  Libby Adler, The Gay Agenda, 16 micH. J. genDer & l. 147, 198–99 (2009).

163  Id.

164  Id. at 202.

165   Naz Foundation vs. Government of New Delhi GCT and Others, High Court of New Delhi (2009). At 

the time of writing this article the case is on appeal at the Supreme Court. See LGBT Section 377, lawYer’s 

collective, http://www.lawyerscollective.org/vulnerable-communities/lgbt/section-377.html (last visited 

Sept. 22, 2013).

166  Naz Foundation vs. Government of New Delhi GCT and Others, High Court of New Delhi (2009).
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eliminating prostitution-free zones that allow for easier stop and frisk of individuals (which 

impact MSM and trans people).167

These non-identity driven strategies are integral to addressing the current distribution 

of resources that continues to drive vulnerability to HIV. 

 B. Examine the Consequences

An examination of the consequences of adequacy strategies for laws and policies 

will help move the advocacy agenda forward in a manner that does not become about 

ideological identity formations maintaining their own projects. Taking a consequentialist 

approach assists with two goals. 

First, it minimizes unintended consequences. Through an examination of legal and 

advocacy outcomes we can understand how, for example, a funding restriction on sex 

worker projects and in favor of faith based organizations shifts funding for conservative 

religious organizations. Eventualities of this become clear from the outset: the notorious 

“anti-homosexuality bill” of Uganda, for example, is partly a consequence of the shift 

of funding from the U.S. government towards faith-based organizations, organizations 

willing to condemn sex work, and organizations willing to rely primarily on abstinence-

based programming.168 

Second, a consequentialist approach can force us to interrogate the limitations of 

current identity-based approaches that are focused on maintaining identity ideologies at 

the cost of negative outcomes. Several examples come out of this Article. The abolitionist 

feminist attachment to traficking to preserve a sexual victim status for women shuts down 
HIV programs. LGBT advocacy that seeks to normalize a gay identity in the United States 

has negative fall out for marginalized LGBT homeless youth.169 International activism 

built out of LGBT international movements focused solely on changing sodomy laws 

may overshadow the background rules that structure access to HIV services. Attempts to 

concretize the narrative of sex workers as workers masks the realities of individuals who 

transact sex and don’t seek to identify as a sex worker. 

167  See generally Angela Harris, Theorizing Class, Gender, and the Law, 72 l. & contemP. Probs. 37 

(2009) (examining how various legal rules produce injustice at the intersection of gender and class).

168  Uganda Anti-Homosexuality Bill, No. 47, Volume CII, (2009). See also Jeffery Gettleman, America’s Role 

Seen in Anti-Gay Push, n.Y. times, Jan. 3, 2010, http://www.nytimes.com/2010/01/04/world/africa/04uganda.

html?_r=0.

169  Adler, supra note 162, at 198–99.
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Taking a consequentialist stance allows us to examine the consequences of identity-

based legal activism more thoroughly with the hope of minimizing negative consequences 

and clearing room for creative legal strategy.

 C. Destabilize Identity: Look to the Margins

To maintain progress in addressing the HIV epidemic, we must undertake an active 

process of destabilizing and questioning assumptions about identity in the context of 

HIV legal advocacy. In turn we should question tropes of vulnerability as a core step in 

developing an advocacy agenda for legal and policy change and question the identity 

ideologies we are seeking to preserve. 

An example of a strategy based on the maintenance of an identity ideology is that of the 

abolitionist position towards sex work which seeks to preserve the victim status of women 

with regard to sexuality. In retaining ideas of women as victims of patriarchal norms, the 

abolitionist feminist position alienates sex workers (helping to produce a new movement) 

and ignores the reality of male sex workers and trans sex workers. Further, it obfuscates our 

knowledge of women’s sexual agency and desires in the context of HIV.

The destabilization of identity allows us to reexamine the consequences of legal and 

advocacy projects like the implementation of the APLO. For example, the abolitionist 

feminist activism that we see does not only undermine HIV programming for women. 

Health clinics that support sex workers are often the same health projects that serve other 

marginalized individuals affected by HIV, including men who have sex with men and 

injecting drug users. Basing an advocacy agenda, as abolitionist feminists have done, partly 

on identity preservation grounds, even if it effectively prevented sex work from occurring 

(which it does not), would negatively impact other community groups as well. 

Destabilizing identity also allows us to consider taking on non-identity-based strategies 

for mitigating HIV that could have broader impact. For example, harm reduction, an 

accepted and widely utilized consequentialist public health approach, is an example of how 

understanding impact helps to create a more effective response to the HIV epidemic.170 

This requires legal advocacy strategies that may supplement those that are underway, 

as illustrated by the case of the Section 377 litigation in India discussed above. In turn, 

destabilizing assumptions, knowledge, and claims around identity can serve as a means to 

170  Alex Wodak & Leah McLeod, The Role of Harm Reduction in Controlling HIV Among Injecting Drug 

Users, 22 AIDS S81–S92 (2008).
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minimize unintended consequences and prevent further marginalization of individuals on 

the border of an identity group. 

CONCLUSION

Identity has become the primary prism producing knowledge about the HIV epidemic 

and the structure for organizing and responding to HIV. In this Article, I examine how identity 

both produces and is produced by epidemiology about HIV and through international legal 

advocacy. Beginning with the engagement of feminist activists, identity became central 

to international human rights organizing with regard to gender, sex, and sexuality. HIV 

complicated this engagement by reengaging with biological and epidemiological narratives 

of risk and vulnerability. Further, HIV introduced new actors on the international legal 

advocacy scene also concerned with gender, sex, and sexuality, each with their own internal 

dynamics and their own relationships to feminist organizing: sex workers and gay men. 

 

Through continued engagement with rights claiming and epidemiology ideas of 

vulnerability, the identity categories reproduce themselves. This is what I have called the 

identity/risk narrative. Through their stabilization and reproduction, identity activists ind 
themselves inside of HIV governance institutions performing their identity expertise. In 

turn, identity itself becomes a mode of governing intragroup participation in international 

bodies as some identity ideologies outcompete others. The reproduction of identity has 

particular consequences for HIV: it masks our understanding of HIV transmission, it 

excludes individuals who do not it neatly into identity demarcated territory, it produces 
legal strategies divorced from the realities of HIV, and where identity activists have entered 

governance it risks a deradicalization of HIV activists. 

I conclude by offering ways that we can minimize the downsides of identity-based 

activism through shifting the mode of legal advocacy around HIV. By remaining vigilant 

about destabilizing identity, considering the consequences of identity-oriented legal 

advocacy, and remaining focused on the background rules, advocacy can remain agile and 

responsive to the impact of HIV.


